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STATEMENT OF ISSUES PRESENTED 

 

I.  INTERPRETATIONS OF THE FOURTH AMENDMENT REQUIRE 

PROBABLE CAUSE TO SUPPORT THE ISSUANCE OF A SEARCH 

WARRANT FOR A DWELLING. THE AFFIDAVIT IN SUPPORT OF THE 

WARRANT IN THIS CASE CONTAINED FALSE ALLEGATIONS, 

MISLEADING CONCLUSIONS AND WAS BASED ON THE HUNCH OF AN 

OFFICER OTHER THAN THE AFFIANT.  THE TRIAL COURT IN THIS CIVIL 

RIGHTS ACTION DECIDED THAT PROBABLE CAUSE EXISTED INSTEAD 

OF DECIDING WHETHER A RATIONAL JURY COULD CONCLUDE THAT 

PROBABLE CAUSE DID NOT EXIST. UNDER THESE CIRCUMSTANCES, 

DID THE TRIAL COURT ERR WHEN IT GRANTED DEFENDANT 

STEPHENS’ MOTION FOR SUMMARY JUDGMENT? 

 

The Plaintiffs say   YES. 

 

The Defendant said  NO. 

 

The trial court said   NO. 
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STATEMENT OF THE CASE 

 

MATERIAL FACTS RELATED TO REPLY 

 

 A major theme for Defendant Stephens in his affidavit and brief is that 

Plaintiff Jesse Peffer was the only target of Mr. Beemer charged in both Osceola 

and Mecosta Counties. There are significant facts left out of the Defendant’s 

analysis that negate the importance of this assertion entirely: 

1. The first two letters (DHS and the school) were sent in February, 2013. 

Exhibit A to Stephens’ Motion, RE 52-2, Search Warrant Affidavit, ¶2.1.a.-c; 

PageID#486, 487. 

2.  The reports were not submitted to the Osceola County Prosecutor’s Office 

until March 20, 2013. Exhibit 2, Part C, Edwards’ motion, RE 56-2, PageID#701. 

3. As of October 9, 2013, charges had not yet been issued in Osceola County. 

Id., Page ID#705.  

4.   As of December 27, 2013, no arrest warrants had yet been issued by Osceola 

County. Id. 

5. On January 3, 2014, the arrest warrant was issued for Jesse Peffer but not for 

Julie Peffer. Id., PageID#707.  

6. Jesse Peffer was not arrested on that warrant until March 10, 2014. Id.  

The heavy reliance on timing is off-set by the half-truth in the search warrant 
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affidavit that omits the timing in the cases against the other Beemer targets. The 

facts regarding those cases is adequately set forth in Plaintiffs’ principal Brief. 

STANDARDS 

Where both parties have submitted evidence on the disputed issues, this 

Court has held that even a determination as to whether probable cause exists is a 

jury question in a civil rights case. Parsons v. City of Pontiac, 533 F.3d 492, 503 

(6th Cir.2008) (“We ultimately conclude that th[e] evidence, when viewed in the 

light most favorable to [the plaintiff], is not susceptible to only one reasonable 

determination—that the detectives had probable cause to arrest [him].”); 

Radvansky v. City of Olmsted Falls, 496 F.3d 609, 617 (6th Cir.2007) (“[T]he jury 

heard testimony sufficient to support its conclusion that the officers arrested [the 

plaintiff] with probable cause.”); Gardenhire v. Schubert, 205 F.3d 303, 315 (6th 

Cir.2000). Reliance on a judicially issued warrant to search or seize as evidence of 

probable cause does not apply where the officer makes false statements or 

omissions to a judge that are material to the determination. Yancy v. Carroll 

County, Ky., 876 F.2d 1238, 1244 (6
th
 Cir. 1989). 
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LAW/ARGUMENT 

 

I.  INTERPRETATIONS OF THE FOURTH AMENDMENT REQUIRE 

PROBABLE CAUSE TO SUPPORT THE ISSUANCE OF A SEARCH 

WARRANT FOR A DWELLING. THE AFFIDAVIT IN SUPPORT OF THE 

WARRANT IN THIS CASE CONTAINED FALSE ALLEGATIONS, 

MISLEADING CONCLUSIONS AND WAS BASED ON THE HUNCH OF AN 

OFFICER OTHER THAN THE AFFIANT.  THE TRIAL COURT IN THIS CIVIL 

RIGHTS ACTION DECIDED THAT PROBABLE CAUSE EXISTED INSTEAD 

OF DECIDING WHETHER A RATIONAL JURY COULD CONCLUDE THAT 

PROBABLE CAUSE DID NOT EXIST. UNDER THESE CIRCUMSTANCES, 

THE TRIAL COURT ERRED WHEN IT GRANTED DEFENDANT STEPHENS’ 

MOTION FOR SUMMARY JUDGMENT. 

 

A.  False statements. 

 

Defendant claims that his affidavit was truthful. This conclusion on the part 

of Defendant is discussed on pages 17 through 22 of his brief on appeal. The brief 

contains no citation to the record and completely ignores a) the false information 

about the post office/zip code issue, b) the lack of similarity between the initial 

letters to DHS and the school and the political flyers, or c) that the investigation 

report placed Jesse Peffer living in Florida as of April 2014. These three omissions 

are also not discussed in Defendant’s Brief on Appeal in his discussion of 

immunity or good faith reliance on the magistrate’s decision. See pp. 23-26. 

Each of these misleading factual assertions are important but to different 

aspects of the probable cause analysis: 

a.  the false information as to the post office: this negates whether it was 
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reasonable to conclude that evidence would be in the “494” area or the “493” area. 

Both are very large geographic areas and both contain all of the targets of Mr. 

Beemer. 

b.  the lack of similarity of the mailings: the flyers involving Jaklevic are 

protected political speech under the First Amendment and therefore not criminal. 

While none of the documents meet all the statutory elements of any crime, the 

mailings to the school and the mailing to Trooper Glentz do not enjoy First 

Amendment protection. Claiming they are all similar creates a more subjective 

impression of concern or determination on the part of the sender or senders.  

c.  Jesse Peffer’s residence in Florida: accurate information would have 

negated probable cause to believe that evidence would be in Michigan as opposed 

to Florida. 

B.  Summary of previous argument as to false statements. 

1. False and misleading post office information. 

The challenged portion of the affidavit reads as follows “7.  The flyers that 

were recovered with envelopes showed post marks of Grand Rapids, Michigan 

which is the central sorting facility for the U.S. Postal Service for this area” 

(emphasis added).” Because the rest of the affidavit referenced only Mecosta 

County and Osceola County, the intended inference is that the geography somehow 
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pointed to Plaintiffs’ residence in Osceola County. PageID#494.  

- The February 2013 letter to the Department of Human Services was 

addressed to 800 Water Tower Road, Big Rapids, MI 49307. Id., Stephens’ 

Affidavit, Exhibit A to Stephens’ Motion for Summary Judgment, RE 52-2, 

PageID#445. 

-  Plaintiffs’ dwelling was located at 21271 Bierri Road, Reed City, 

Michigan, 49677. Id., PageID#452. 

-   A letter to Parts Plus Autostore showed an address of 219 N. Chestnut St, 

Reed City MI 49677. Id., PageID#454. 

-  A letter to Reed City Tire Center showed an address of 857 S. Chestnut 

St., Reed City MI 49677. Id., PageID#455. 

- A letter to Speedway gas station in Big Rapids, 49307 with a return address 

State of Michigan Cadillac MI 49601. Id., PageID#458. 

-  Mr. Beemer’s return address in Reed City has a zip code of 49677. Id., 

PageID#460 and #505. 

-  Defendant Stephens at his deposition denied that the first three digits of 

the zip codes had any meaning to him. Stephens Dep., RE 52-3; 27:6-20; 

PageID#576. Thus the only purpose for putting in what he claims is meaningless 

information is to convey pure speculation to the magistrate.  
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- Plaintiff Jesse Peffer’s affidavit discloses that Grand Rapids actually 

processes mail for a huge section of Western Michigan and includes the actual 

“494” area. Attachment 2 to Plaintiffs’ Response, RE: 63-3, PageID#892. He 

asserted that mail from Reed City goes to Traverse City for sorting. Id.  

- the map submiited by Plaintiff Jesse Peffer shows that “494” makes up the 

first three digits of a very large area west of Grand Rapids and includes numerous 

localities up to 30 miles from Grand Rapids. Id., PageID#891 and 896.  

The most significant damage this false information caused was support for 

Stephens’ other false statement that the mailings were all similar. At this stage, 

Plaintiff need only show that reasonable jurors could conclude that Stephens 

intended to mislead the magistrate with a false claim as to the geographic origin of 

the mailings. Parsons v. City of Pontiac, 533 F.3d 492, 503 (6th Cir.2008). 

2. The mailings were all similar. 

a. The use of a computer. 

Since Defendant does not cite to the record or address this portion of 

Plaintiffs’ Brief, the lack of similarity will be summarized for purposes of this 

reply. 

- the challenged statement is In Paragraph 10 of the search warrant affidavit 

(second sentence) which states “The flyers in question appear to have been 
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produced with the use of a computer.” Stephens Affidavit, RE 52-2, PageID#494. 

- The February 21, 2013 letters to DHS and the school were described as 

“typewritten” by Det. Glentz. Stephens, Exhibit A, RE 52-2, PageID#445. See also 

Attachment 7 to Plaintiffs’ Response to Def. Stephens’ Motion, RE 63-8, 

PageID#960. 

b. Format and structure of the flyers. 

- In Supplemental Report 0007, Defendant Stephens said “The new letters 

were different than the first sent out in 2013. The new letters were a type of flyer 

containing a photograph of Beemer identifying him as a confidential informant, his 

home address and phone number, and a portion of the 77
th
 District Court/49

th
 

Circuit Court Nolle Prosequi document listing the eight criminal charges Beemer 

faced that were dismissed.” Stephens, Exhibit A, Id, PageID#456. 

- a chart outlining the differences in the documents was provided to the trial 

court. Attachment 5 to Plaintiffs’ Response, RE 63-6, PageID#940. 

- The 2013 documents are clearly letters addressed to specific people or 

entities and simply relay information about Beemer and his wife being informants. 

Id., PageID#486-487.  

- The next two flyers in the Stephens’ exhibit are purely political in nature 

and not addressed to any particular person or entity. Id., PageID#489-490.  
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- The third set was again obviously politically based and made specific 

reference to the political aspirations of the Mecosta County prosecutor.  

- The political mailings were addressed to individuals but the content was 

not directed toward an individual or entity as were the letters.  

There was simply no basis for Defendant Stephens’ conclusion. The content 

of the documents should have and could have been attached so the magistrate 

could have drawn his own conclusion. The face of the documents creates a jury 

issue as to whether Defendant Stephens’ conclusion created a falsehood. 

3. Jesse Peffer was living in Florida as of April 4, 2014. 

- The challenged statement in the search warrant affidavit is “Jesse Peffer 

told Dep. Start that he resides at the residence alone and that Julie lives in Florida.” 

Stephens, Exhibit A, RE 52-2, PageID#494 (last sentence of ¶8).  

- The original investigator made a journal entry in his investigative report on 

April 4, 2014 which established that Jesse Peffer was living in Florida.  

Defendant Stephens deliberately omitted this information to create the false 

impression that Plaintiff Jesse Peffer was continuously living in Reed City. See 

also, Affidavit of Jesse Peffer, Attachment 2 to Plaintiffs’ Response, RE 63-3, 

PageID#894. 
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C. A hunch does not equate to probable cause. 

In his brief, Defendant Stephens attempts to bootstrap his belief by relying 

on the “belief” of Trooper Glentz and D/Sgt. Lator. See Defendant’s Brief, p. 19. 

There is no citation to the record for this assertion. Plaintiff does not recall seeing 

any belief or conclusion on the part of those two investigators and they certainly 

were not deposed. No affidavit was presented from them to the trial court. 

Plaintiffs concede that the report contains an entry about the belief of Defendant 

Coon and Lt. Abendroth. They were not, however, investigators of the alleged 

crimes that led to the search warrant. They were the ones offended by the plea 

agreement that Plaintiff Jesse Peffer obtained in the case they investigated.  

The “hunch” of Defendant Coon, Lt. Abendroth and Defendant Stephens is 

insufficient to create probable cause. The Sixth Circuit guidance on using hunches 

as a basis for invasions of privacy if fully briefed and need not be repeated in this 

reply. Nathanson v. United States, 290 U.S. 41, 54 S.Ct. 11, 78 L.Ed. 159 (1933). 

Defendant seeks to avoid the application of “hunch” by claiming in his brief 

that there were “objective” facts to support probable cause in the search warrant 

affidavit. The factual statement by Defendant has citations to the record but there is 

no list of objective facts in the argument section focused on probable cause. It is 

not clear in what context Defendant uses the word “objective.” It has varied 
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applications and uses in legal parlance. An “objective” analysis is used in 

determining the primary purpose of an interrogation. Michigan v. Bryant, 582 U.S. 

344, 131 S.Ct. 1143, 179 L.Ed.2d 93 (2011). See also Whren v. United States, 517 

U.S. 806, 813, 116 S.Ct. 1769, 135 L.Ed.2d 89 (1996) (refusing to evaluate Fourth 

Amendment reasonableness subjectively in light of the officers' actual 

motivations); New York v. Quarles, 467 U.S. 649, 655–656, and n. 6, 104 S.Ct. 

2626, 81 L.Ed.2d 550 (1984) (holding that an officer's subjective motivation is 

irrelevant to determining the applicability of the public safety exception to 

Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966)); Rhode 

Island v. Innis, 446 U.S. 291, 301–302, 100 S.Ct. 1682, 64 L.Ed.2d 297 (1980) 

(holding that a police officer's subjective intent to obtain incriminatory statements 

is not relevant to determining whether an interrogation has occurred). 

Plaintiffs assert that Defendant is using the term “objective” to mask the fact 

that Stephens relied on the subjective feelings of Defendant Coon and Lt. 

Abendroth and the fact that all three of them combined simply had a hunch. As an 

adjective, a common definition of “objective” is “(of a person or their judgment) 
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not influenced by personal feelings or opinions in considering and representing 

facts: ‘historians try to be objective and impartial.’"
1
 

In Seaton v. TripAdvisor, LLC, unpublished, E.D. Tenn. #3:11-cv-549,
2
 

explained the import of subjective versus objective as follows: 

A person who is unable to distinguish the phrase “it is hot,” a 

subjective opinion, from “it is one-hundred degrees,” an objective 

fact, is hardly “reasonable.” Similarly, TripAdvisor's “Dirtiest Hotels” 

list is clearly unverifiable rhetorical hyperbole. 

TripAdvisor's list is of the genre of hyperbole that is omnipresent. 

From law schools to restaurants, from judges to hospitals, everything 

is ranked, graded, ordered and critiqued. Undoubtedly, some will 

accept the array of “Best” and “Worst” rankings as impenetrable 

maxims. Certainly, some attempt to obfuscate the distinction between 

fact and opinion as part of their course of business. For those that read 

“eat here,” “sleep there” or “go to this law school” and are unable to 

distinguish measured analysis of objective facts from sensational 

“carnival barking,” compliance will be both steadfast and assured. 

Nevertheless, the standard, fortunately, is what a “reasonable person” 

would believe. A reasonable person would not confuse a ranking 

system, which uses consumer reviews as its litmus, for an objective 

assertion of fact; the reasonable person, in other words, knows the 

difference between a statement that is “inherently subjective” and one 

that is “objectively verifiable.” 

Seaton, slip op at 6-7, affirmed, 728 F.3d 592 (6
th
 Cir. 2013). 

Defendant Stephens’ claim of objective facts falls in the category of carnival 

barking as used in the above example because 

                                                 
1
 Online Oxford English Dictionary. Obtained on April 30, 2017 from 

https://en.oxforddictionaries.com/definition/objective.  
2
 Not cited as authority but for its articulation of a distinction between subjective 

opinion and objective fact. Attached as required by rule. 
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- the first two letters preceded charges against Jesse Peffer; 

- all of the mailings were not similar; 

- Jesse Peffer lived in Florida most of the time at issue; 

- the zip code information was inaccurate; 

- Jesse Peffer was not the only Beemer target; and  

- the other Beemer targets had important dates in their cases that were 

proximal to the mailings. 

When the above is considered in conjunction with what is missing, Stephens 

loses any ability to claim good faith or reasonable reliance on the magistrate’s 

decision: 

- no fingerprints; 

- no surveillance of Jesse Peffer; 

- no confirmation as to whether his computers and electronics seized in 2012 

were replaced (credit card purchases, etc); and 

- no DNA testing of stamps or seals on envelopes. 

D. The danger of and damage cause by “half-truths.” 

In the field of securities regulation, the concept of “half-truth” is discussed.  

When a corporation makes a “voluntary disclosure,” it must speak “fully and 

truthfully.” Helwig v. Vencor, Inc., 251 F.3d 540, 564 (6th Cir.2001) (emphasis 
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added). A corporation must “provide complete and non-misleading information 

with respect to subjects on which [it] undertakes to speak.” Id. at 561 (emphasis 

added). In other words, “a company may choose silence or speech elaborated by 

the factual basis as then known—but it may not choose half-truths.” Id. The Sixth 

Circuit has explained that the duty to speak “fully and truthfully” comes from Rule 

10b-5: 

The question...is not whether [a defendant's] silence can give rise 

to liability, but whether liability may flow from his decision to speak 

... concerning material details...without revealing certain additional 

known facts necessary to make his statements not misleading. This 

question is answered by the text of Rule 10b-5(b) itself: it is unlawful 

for any person to ‘omit to state a material fact necessary in order to 

make the statements made’, in the light of the circumstances under 

which they were made, not misleading[.] 

Rubin v. Schottenstein, Zox & Dunn, 143 F.3d 263, 268 (6th 

Cir.1998)(quoting 17 C.F.R. § 240.10b-5(b)) (overruled on other grounds). 

 

Obviously a securities case interpreting a financial regulation does not 

automatically provide precedent in a 42 U.S.C. §1983 case but the logic in the rule 

is exactly why the search warrant affidavit in this case fails.  

The concept of “half-truth” has been discussed by the United States Supreme 

Court as recently as June 2016. In Universal Health Services, Inc., v. United 

States, __ U.S. __, 136 S.Ct. 1989, 195 L.Ed.2d 348 (2016), the Supreme Court 

was discussing a case involving the False Claims Act. The Supreme Court said: 

They fall squarely within the rule that half-truths—representations 
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that state the truth only so far as it goes, while omitting critical 

qualifying information—can be actionable misrepresentations.
3
 A 

classic example of an actionable half-truth in contract law is the seller 

who reveals that there may be two new roads near a property he is 

selling, but fails to disclose that a third potential road might bisect the 

property. See Junius Constr. Co. v. Cohen, 257 N.Y. 393, 400, 178 

N.E. 672, 674 (1931) (Cardozo, J.). “The enumeration of two streets, 

described as unopened but projected, was a tacit representation that the 

land to be conveyed was subject to no others, and certainly subject to 

no others materially affecting the value of the purchase.” Ibid. 

Likewise, an applicant for an adjunct position at a local college makes 

an actionable misrepresentation when his resume lists prior jobs and 

then retirement, but fails to disclose that his “retirement” was a prison 

stint for perpetrating a $12 million bank fraud. See 3 D. Dobbs, P. 

Hayden, & H. Bublick, Law of Torts § 682, pp. 702–703, and n. 14 (2d 

ed. 2011) (citing Sarvis v. Vermont State Colleges, 172 Vt. 76, 78, 80–

82, 772 A.2d 494, 496, 497–499 (2001)). 

Universal Health Services, Inc., supra, 136 S.Ct. at 2000.  

 

Defendant Stephens failures – zip codes, lack of similarity in the documents, 

Jesse living in Florida, other Beemer targets, Jaklevic political opponent – should 

be consider misleading half-truths if not outright fabrications.  

In tort law, “[A] statement that contains only favorable matters and omits all 

reference to unfavorable matters is as much a false representation as if all the facts 

                                                 
3
 Footnote from original: 

This rule recurs throughout the common law. In tort law, for example, “if the 

defendant does speak, he must disclose enough to prevent his words from being 

misleading.” W. Keeton, D. Dobbs, R. Keeton, & D. Owen, Prosser and Keeton on 

Law of Torts § 106, p. 738 (5th ed. 1984). Contract law also embraces this 

principle. See, e.g., Restatement (Second) of Contracts § 161, Comment a, p. 432 

(1979). And we have used this definition in other statutory contexts. See, e.g., 

Matrixx Initiatives, Inc. v. Siracusano, 563 U.S. 27, 44, 131 S.Ct. 1309, 179 

L.Ed.2d 398 (2011) (securities law). Universal Health Services, supra, 136 S.Ct. 

at 2000, n. 3. 
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stated were untrue.” Restatement (Second) of Torts, § 529, Comment a, pp. 62–63 

(1976). Universal Health Services, Inc., supra, 2000, n. 4.  

In Strand v. Librascope, Inc. 197 S.Supp 743 (E.D. Mich. 1961), the 

District Court summarized Michigan law as follows: 

In Michigan, even without a fiduciary relationship, a party is under 

a duty to use diligence in making a complete disclosure of facts where 

partial disclosure may convey false impressions and mislead the 

plaintiff. Such half-truths or non-disclosures are considered to be 

concealment of facts and, therefore, misrepresentations. Groening v. 

Opsata, 1948, 323 Mich. 73, 34 N.W.2d 560. See also Equitable Life 

Insurance Co. of Iowa v. Halsey, Stuart & Co., 1941, 312 U.S. 410, 

425-426, 61 S.Ct. 623, 85 L.Ed. 920; 1 Harper and James, ‘The Law 

of Torts' pp. 586-8 (1956). This does not mean that a company 

engaged in research and development must always completely 

disclose all facts concerning its products. However, under the singular 

circumstances of this case, where reliance was placed upon the 

expertise of an established concern that had the required information 

in its exclusive possession, the manufacturer was under an obligation 

to indicate the state of development of the new product in order to 

avoid misleading impressions created by its partial disclosure and its 

unqualified statements. 

Strand, supra, at 753. 

 

Defendant Stephens intended for the magistrate to rely on his representations 

in his affidavit. He had a wealth of other information that he chose to not include. 

As stated in the principal brief, significant portions are simply conclusions and not 

facts. The magistrate relied – to the detriment of Plaintiffs – on the fact that 

Stephens was the “investigator.” What the magistrate probably did not know was 

that Stephens had been on the case for just 24 hours. 
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E. General concepts of facial invalidity. 

“[T]he duty of a reviewing court is simply to ensure that the magistrate had a 

substantial basis for concluding that probable cause existed.” Illinois v. Gates, 462 

U.S. 213, 238–39, 103 S.Ct. 2317, 76 L.Ed.2d 527 (1983) (emphasis added; 

internal quotation marks and citation omitted). The lack of an identifiable crime 

and the lack of any nexus to Plaintiffs’ home is adequately addressed in Plaintiffs’ 

principal brief and not addressed by Defendant. 

F. Defendant Stephens cannot claim good faith reliance. 

 The discussion of good faith in Defendant’s brief does not address the 

structure and authority cited by Plaintiffs in a meaningful way. Plaintiffs would 

emphasize that he had only been on this case for 24 hours and relied almost 

exclusively on the subjective opinion of two investigators personally involved in 

the previous investigation. The balance of Plaintiffs’ arguments as to why 

Defendant Stephens did not engage in good faith is adequately addressed in the 

principal brief. They will merely be highlighted here by topic: 

1. Misleading and unsupported conclusions and claims. 

  a. Lack of similarities in the questioned documents. 

b. Presence of other Beemer targets as suspects. 

c. Unreasonable reliance on officers involved in the investigation and 
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failure to conduct independent investigation. 

2.  Disregarding other suspects. 

a. Potential suspect identified by the prosecutor. 

b. Other Beemer targets.  

c. Failure to investigate political list identifiers. 

d. Failure to investigate phone number on facsimile machine header. 

3.  Failure to obtain prosecutor approval of the initial search warrant.  

4.  Retaliatory pursuit because of Freedom of Information Act request. 

5.  Lack of honest dealings with Plaintiff Jesse Peffer. 

G. Legal concepts of good faith reliance. 

The Parties have relied on much of the same legal precedent for the 

application of good faith reliance. They obviously have starkly contrasting views 

of the motives of Defendant Stephens as well as Defendant Coon and Lt. 

Abendroth. The issue was adequately briefed by Plaintiffs in their principal brief.  

Supreme Court precedent cautions against blindly granting officers 

immunity just because they talked a state magistrate into signing a warrant. In 

Malley v. Briggs, 475 U.S. 335, 106 S.Ct. 1092, 89 L.Ed.2d 271 (1986), the Court 

said: 

In Leon, we stated that “our good-faith inquiry is confined to the 

objectively ascertainable question whether a reasonably well-trained 
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officer would have known that the search was illegal despite the 

magistrate's authorization.” 468 U.S., at 922, n. 23, 104 S.Ct., at 3420, 

n. 23. The analogous question in this case is whether a reasonably 

well-trained officer in petitioner's position would have known that his 

affidavit failed to establish probable cause and that he should not have 

applied for the warrant. If such was the case, the officer's application 

for a warrant was not objectively reasonable, because it created the 

unnecessary danger of an unlawful arrest. It is true that in an ideal 

system an unreasonable request for a warrant would be harmless, 

because no judge would approve it. But ours is not an ideal system, 

and it is possible that a magistrate, working under docket pressures, 

will fail to perform as a magistrate should. We find it reasonable to 

require the officer applying for the warrant to minimize this danger by 

exercising reasonable professional judgment. 

Malley, supra, at 345-346 (footnotes omitted). 

 

CONCLUSION 

Defendant Stephens utterly failed to do any independent investigation. He 

was aware of a laboratory report showing no fingerprints. That same report 

identified all other Beemer targets and they were ignored. He did not even consider 

the political opponent of the judicial candidate being a suspect during the 24 hours 

between his assignment and the search. In spite of having the exact same amount of 

speculation pointing toward Plaintiffs, the judicial candidate, and the other three 

Beemer targets, he talked a state magistrate into a search warrant for Plaintiffs’ 

dwelling based on wild speculation, biased opinions, false statements, and material 

omissions.  

The conclusions he reached were barely a hunch much less probable cause. 
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Mr. Peffer went through a two year process only to have his home invaded again 

six weeks later based on absolutely nothing. Another set of electronics was then 

held until after this instant lawsuit was filed. This search was simply based on thin 

air and has a definitive taste of retaliation. For the same reasons probable cause 

was absent, there can be no good faith reliance to make the Defendant’s conduct 

reasonable or subject to qualified immunity. 

RELIEF REQUESTED 

WHEREFORE, Plaintiffs respectfully request this Honorable Court reverse 

the grant of immunity to Defendant Stephens and remand this matter to the trial 

court for trial. 

May 1, 2017     /s/ J. Nicholas Bostic 

Date      J. Nicholas Bostic P40653 

      Attorney for Plaintiffs 
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