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STATEMENT IN SUPPORT OF ORAL ARGUMENT 

Defendant-Appellee Mike Stephens does not believe oral 

argument is necessary in this case.  But if this Court grants oral 

argument to Plaintiffs-Appellants Jesse and Julie Peffer, Stephens 

requests the opportunity to present oral argument in order to provide 

the Court with a complete and balanced presentation.   
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JURISDICTIONAL STATEMENT 

The Peffers timely appealed the July 29, 2016 order of the district 

court granting Stephens’s motion for summary judgment.  (Order, R. 77, 

Page ID # 1193-1194.)  The district court had federal question subject-

matter jurisdiction over the civil rights claim under 28 U.S.C. §§ 1331 

and 1343.  This Court has appellate jurisdiction under 28 U.S.C. § 1291.    
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STATEMENT OF ISSUES PRESENTED 

1. Stephens had credible objective evidence that led him to the 
reasonable conclusion that Jesse Peffer was the culprit 
behind the suspicious mailings that Stephens was 
investigating.  Stephens conducted a competent 
investigation, and considered and excluded other suspects.  
The search warrant that Stephens obtained was supported 
by probable cause, and Stephens was lawfully permitted to 
seize property under the terms of the valid search warrant.  
Stephens’s actions did not violate the Fourth Amendment, 
and he is entitled to qualified immunity. 
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INTRODUCTION 

Detective Sergeant Mike Stephens of the Michigan State Police 

did not violate the constitutional rights of Julie and Jesse Peffer by 

obtaining a search warrant to search the Peffer residence.  He also did 

nothing improper, by conducting the search and the seizure of property 

was in accordance with the warrant.   

Stephens conducted a competent investigation that revealed 

compelling objective evidence that Jesse Peffer had likely engaged in 

criminal activity.  Based on his investigation, Stephens prepared an 

affidavit seeking a warrant to search Peffer’s residence.  The affidavit 

was reviewed by an assistant prosecuting attorney, submitted to the 

court, and a neutral magistrate judge issued the search warrant.  

Stephens’s affidavit was complete and truthful, and the warrant was 

supported by probable cause.  Under the plain and unambiguous terms 

of the search warrant, Stephens’s seizure of the Peffer’s property was 

lawful.  The actions of Stephens simply did not violate the Constitution.  

The Peffers’ complaint was properly dismissed by the district court 

based on qualified immunity. 
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STATEMENT OF THE CASE 

 By the time Stephens started investigating Jesse Peffer in July of 

2014, Peffer had already been the subject of more than one police 

investigation.  In June of 2012, Jesse Peffer made arrangements to sell 

a large quantity of marijuana to a man named Thomas Beemer.  While 

in route to make the deal with Beemer, Peffer was arrested.  (Brf. in 

Supp. of Mot. for Summ. Judg., R. 52-4, Deposition of Jesse Peffer, Page 

ID # 594, 602.)  It soon became apparent to Peffer that Beemer was a 

confidential informant who was providing information to the Central 

Michigan Enforcement Team (CMET), a narcotics law enforcement 

team.  It also became apparent to Peffer that Beemer had “set up” 

Peffer to be arrested.  (Id., at Page ID # 607.)  The conversations 

between Peffer and Beemer when they arranged the drug deal were all 

recorded by the police, and the police were closely monitoring the deal 

as it was about to happen.  (Id., at Page ID # 593-594.) 

 A few months later, in March of 2013, suspicious letters were 

received through the mail by the Reed City Public Schools and the 

Michigan Department of Human Services office for Mecosta and Osceola 

counties.  These letters purported to be from Jason Coon, who at the 
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time was a Big Rapids Public Safety officer assigned to the CMET 

narcotics team.  The letters informed the recipients that Thomas 

Beemer was a confidential informant, and that Beemer was “setting up” 

medical marijuana caregivers and patients in exchange for leniency for 

criminal charges Beemer was facing.  (Brf. in Supp. of Mot. for Summ. 

Judg., R. 52-2, MSP Original Incident Report No. 63-1018-13 and 

External Documents, Page ID # 444-445, 486-488.) 

 The letters were initially investigated by Detective Sergeant Lator 

of the Michigan State Police.  Lator’s report states that he spoke to 

Coon on March 27, 2013, and Coon reported that he suspected Jesse 

Peffer based on Coon’s CMET experience and contacts.  Lator attempted 

to contact Peffer regarding his investigation into the letters, but was 

unable to contact Peffer.  (Id., at Page ID # 444-445.) 

 In July of 2013, the investigation was reassigned to Trooper 

Glentz of the Michigan State Police.  Glentz continued to attempt to 

contact Peffer through Peffer’s attorney, but was also unsuccessful.  

(Id., at  Page ID # 448-453.)  While Glentz was conducting his 

investigation, he received two suspicious packages through the mail at 

his home address.  Glentz did not mail the packages, but the packages 
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were addressed to look as though Glentz had mailed the packages.  The 

packages were returned to Glentz’s address for insufficient postage.  

The packages contained plastic vials that contained suspected 

marijuana seeds.  (Brf. in Supp. of Mot. for Summ. Judg., R. 52-2, MSP 

Report and External Documents, Page ID # 561; R. 52-3, Deposition of 

Michael Stephens, Page ID # 574, 580.)  

 On July 30, 2014, Stephens was contacted by Detective 

Lieutenant Abendroth of the Michigan State Police regarding additional 

suspicious mailings being sent to various locations in Mecosta and 

Osceola counties.  The 2014 mailings were similar to the 2013 mailings 

in that the mailings appeared to be calculated to intimidate Beemer, or 

“out” Beemer as a confidential informant.  Some of the mailings 

referenced CMET and the Traverse Narcotics Team (TNT), narcotics 

enforcement teams that operate in Osceola County.  The other mailings 

purported to be authored by Beemer and referenced Peter Jaklevic, who 

at the time was the Mecosta County Prosecutor and was running for a 

judicial seat in Mecosta County.  The mailings stated that Jaklevic was 

a “friend of criminals” because he had set Beemer free.  (Id., R. 52-2, 

Affidavit of Michael Stephens, Page ID # 439-440; R. 52-3, Deposition of 
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Stephens, Page ID # 571-572; R. 52-2, MSP Report and External 

Documents, Page ID # 489-490.) 

 Lt. Abendroth reported to Stephens that just as Coon had 

suspected Jesse Peffer regarding the 2013 mailings, Abendroth 

suspected Jesse Peffer was the one sending the 2014 mailings.  

Stephens learned that Beemer had provided information to CMET in a 

small number of investigations during 2012.  Stephens reviewed 

information regarding each investigation where Beemer had provided 

information as a confidential informant.  One of the investigations 

where Beemer had provided information as a confidential informant 

was the 2012 investigation involving Jesse Peffer.  (Id., R. 52-2, 

Affidavit of Michael Stephens, Page ID # 439-440; R. 52-3, Deposition of 

Stephens, Page ID # 576-577.)  

 Unlike the other investigations where Beemer had provided 

information as a confidential informant, Peffer was the only individual 

who had involvement with both the TNT and CMET narcotics 

enforcement teams.  Also, Peffer was the only individual who Beemer 

had provided information about who had been charged in both Osceola 

and Mecosta counties for narcotics activity.  This was significant 
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because some of the mailings referenced both TNT and CMET, and the 

mailings were sent to locations in both Osceola and Mecosta counties.  

(Id., R. 52-2, Affidavit of Michael Stephens, Page ID # 440; R. 52-3, 

Deposition of Stephens, Page ID # 576-577; R. 52-2, MSP Report and 

External Documents, Page ID # 456-457.)  

 Stephens considered the possibility that the mailings could have 

originated from the political opponent of Jaklevic in the judicial race.  

Stephens discussed the matter with Jaklevic.  After the conversation, 

Stephens did not believe that Jaklevic’s opponent would have anything 

to gain by sending out the mailings.  (Id., R. 52-3, Deposition of 

Stephens, Page ID # 572.)  Further, the suspicious mailings regarding 

Beemer appeared in 2013, well before the political campaigns began.  

(Id., R. 52-2, Affidavit of Michael Stephens, Page ID # 440-441; R. 52-3, 

Deposition of Stephens, Page ID # 572.)  

 Other evidence appeared to implicate Jesse Peffer as being the one 

behind the mailings.  The timing of the 2013 mailings coincided with 

the time that Jesse Peffer would have discovered that Beemer had “set 

him up.”  Also, the timing of the June 2014 mailings coincided with the 

time that Jesse Peffer was sentenced for the charges arising out of 
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Peffer’s arrest that was the result of being set up by Beemer.  Jaklevic 

was personally present at Peffer’s sentencing.  Thus, the only person 

who had some connection to all of the subjects of the mailings was one 

person – Jesse Peffer.  (Id., R. 52-3, Affidavit for Search Warrant, Page 

ID # 562; R. 52-2, MSP Report and External Documents, Page ID # 

457.)  

 On July 31, 2014, Stephens swore out an affidavit seeking a 

search warrant for the Peffer residence.  Stephens explained his 

investigation into the suspicious mailings in detail.  He forwarded the 

search warrant affidavit for review and approval to Mecosta County 

Assistant Prosecuting Attorney Brian Thiede.  Thiede approved the 

affidavit (but didn’t sign it for whatever reason), and the affidavit was 

submitted to 77th District Court.  Magistrate Judge Delany signed the 

warrant around 1:00 p.m. on July 31, 2014.  (Id., R. 52-3, Affidavit for 

Search Warrant, Page ID # 560-564; R. 52-3, Deposition of Stephens, 

Page ID # 577-578.) 

 Soon thereafter, the warrant was executed at the Peffer residence.  

A number of items were seized, all of which were the type described in 

the search warrant, including mailing materials, computers and other 
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electronic storage devices, and printing equipment.  (Id., R. 52-2, MSP 

Report and External Documents, Page ID # 457-466, 499-500.)  For 

more than a year following the seizure of these items, Stephens worked 

to obtain scientific analysis of the items to assist in his investigation.  

Numerous items were analyzed by the Michigan Department of State 

Police Forensic Science Division.  Stephens sought additional analysis 

of some of the items through the United States Secret Service, but was 

unable to secure their support.  In the end, the forensic investigations 

were unable to link the seized items with the suspicious mailings.  

Despite the strong circumstantial evidence pointing to Jesse Peffer as 

being the one sending the mailings, on September 23, 2015, the 

prosecutor declined to issue charges against Peffer regarding the 

mailings.  (Id., R. 52-2, MSP Report and External Documents, Page ID 

# 469-484; 533-540; 548-552.)  On November 5, 2015, the seized items 

were returned to Peffer’s attorney.  (Id., R. 52-2, MSP Report and 

External Documents, Page ID # 541-547.)   

 In the district court, Jesse Peffer and his wife Julie Peffer alleged 

two claims against Stephens under 42 U.S.C. § 1983.  In Count IV, the 

Peffers alleged that Stephens violated the Fourth Amendment by 
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obtaining the search warrant for their residence.  (R. 1, Complaint, ¶¶ 

49-70, Page ID # 6-8.)  They claimed that Stephens made a material 

false statement in his affidavit seeking the warrant by stating “no 

persons other than Plaintiff Jesse Peffer were charged with crimes as a 

result of the informant’s work and information.”  (Id., at  ¶ 57, Page ID 

# 7.)  The Peffers insisted that “[t]his false statement was material to 

the determination of probable cause because there was no other nexus 

to either Plaintiff or their dwelling.”  (Id., at ¶ 58, Page ID # 7.)  In 

Count V, the Peffers alleged that Stephens violated the Fourth 

Amendment by seizing items from their residence on July 31, 2014.  

(Id., at  ¶¶ 71-80, Page ID # 8-9.)  They claimed that the items were 

seized without probable cause, and without a valid warrant or exception 

to the warrant requirement.  (Id., at ¶¶ 75-78, Page ID # 8-9.)    

 Following discovery, motion practice, and a lengthy hearing on the 

record, on July 29, 2016 the district court issued an order granting 

Stephens’s motion for summary judgment.  The district court found that 

the search warrant was supported by probable cause, and that the 

Peffers failed to establish that Stephens had knowingly made any false 
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statements in the search warrant affidavit.  (Order, R. 77, Page ID # 

1193-1194.)  This appeal followed. 
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STANDARD OF REVIEW 

This Court reviews the grant of summary judgment de novo, using 

the same Rule 56(c) standard as the district court.  Moldowan v. City of 

Warren, 578 F.3d 351, 373-374 (6th Cir. 2009). 
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SUMMARY OF ARGUMENT 

Stephens’s conduct was objectively reasonable, supported by the 

evidence, and constitutionally permissible.  Stephens’s affidavit was 

complete and truthful, and the warrant was supported by probable 

cause.  Under the plain and unambiguous terms of the search warrant, 

Stephens’s seizure of the Peffers’ property was lawful.  Stephens is 

entitled to qualified immunity, and the complaint was properly 

dismissed by the district court. 
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ARGUMENT 

I. Stephens’s actions did not violate the Fourth Amendment. 

Probable cause for a search warrant exists if “the facts and 

circumstances are such that a reasonably prudent person would be 

warranted in believing that an offense had been committed and that 

evidence thereof would be found on the premises to be searched.”  

Greene v. Reeves, 80 F.3d 1101, 1106 (6th Cir. 1996) (quoting United 

States v. Besase, 521 F.2d 1306, 1307 (6th Cir. 1975)). 

A determination of probable cause simply requires consideration 

of whether there were reasonable grounds to believe at the time of the 

affidavit that the law was being violated on the premises to be searched. 

U.S. v. Eisner, 297 F.2d 595, 596 (6th Cir. 1962), cert. denied, 369 U.S. 

859 (1962); see also U.S. v. Loggins, 777 F.2d 336, 338 (6th Cir. 1985) 

(probable cause exists when there is a fair probability, given the totality 

of the circumstances that contraband or evidence of a crime will be 

found in a particular place). 

In determining whether a warrant is supported by probable cause, 

this Court should pay “great deference” to the issuing magistrate 

judge's determination as to probable cause and such a finding should 
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16 

not be set aside unless arbitrarily exercised.  U.S. v. Goff, 6 F.3d 363, 

366 (6th Cir. 1993); see also Illinois v. Gates, 462 U.S. 213 (1983) 

(determination by the issuing magistrate judge will be upheld so long as 

the magistrate judge had a substantial basis for concluding that a 

search would uncover evidence of wrongdoing). 

In general, officers are “entitled to rely on a judicially secured 

warrant for immunity from a § 1983 action for illegal search and 

seizure.”  Yancey v. Carroll Cnty., Ky., 876 F.2d 1238, 1243 (6th Cir. 

1989) (citing Malley v. Briggs, 475 U.S. 335, 344-45 (1986)).  But, “an 

officer cannot rely on a judicial determination of probable cause if that 

officer knowingly makes false statements and omissions to the judge 

such that but for these falsities the judge would not have issued the 

warrant.”  Yancey, 876 F.2d at 1243 (citing Donta v. Hooper, 774 F.2d 

716, 718-19 (6th Cir. 1985) (observing that “law enforcement officers are 

not liable for their actions in executing a search warrant that was 

obtained by making negligent statements or omissions of fact to the 

issuing magistrate”). 

Consequently, an officer “may be held liable under § 1983 for 

making material false statements either knowingly or in reckless 
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disregard for the truth to establish probable cause . . . .”  Vakilian v. 

Shaw, 335 F.3d 509, 517 (6th Cir. 2003) (citing Ahlers v. Schebil, 188 

F.3d 365, 373 (6th Cir. 1999)).  To hold an officer liable under § 1983 for 

making material false statements in a warrant, a plaintiff must 

therefore establish: “(1) a substantial showing that the defendant stated 

a deliberate falsehood or showed reckless disregard for the truth and (2) 

that the allegedly false or omitted information was material to the 

finding of probable cause.” Vakilian, 335 F.3d at 517 (citing Hill v. 

McIntyre, 884 F.2d 271, 275 (6th Cir. 1989)). 

A. Stephens’s affidavit seeking a search warrant was 
truthful, and supported by probable cause. 

 The Peffers cannot meet the onerous standard necessary to 

establish a constitutional violation on the part of Stephens.  Review of 

Stephens’s affidavit demonstrates that all of his statements were 

truthful, and supported by the evidence.   

 Stephens reviewed information regarding each investigation 

where Beemer had provided information as a confidential informant.  

Peffer was the only individual who had involvement with both the TNT 

and CMET narcotics enforcement teams.  Also, Peffer was the only 
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individual who Beemer had provided information about who had been 

charged in both Osceola and Mecosta counties for narcotics activity.  

Stephens thus eliminated the other investigations Beemer had provided 

information, and eliminated that possibility based on common sense 

and the timing of the mailings.   

 The timings of the mailings pointed to Jesse Peffer.  Jaklevic was 

personally present at Peffer’s sentencing.  Glentz received suspicious 

packages in the mail at a time when he was trying to contact Jesse 

Peffer.  Thus, the only person who had some connection to all of the 

subjects of the mailings was one person–Jesse Peffer. 

 Seeking the search warrant was not a rush to judgment or a shot 

in the dark on the part of Stephens.  Rather, Stephens sought the 

warrant based on the findings of a competent investigation, and 

reasonable belief that there was probable cause that Jesse Peffer was 

the individual behind the suspicious mailings.  Indeed, the totality of 

the circumstance supported the conclusion that Peffer was the one 

behind the mailings. 

 Further, it was reasonable to conclude that Peffer was generating 

the mailings from his residence.  The suspicious mailings had all 
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obviously been generated using a computer.  It was likewise obvious 

that the mailings were of content such that the creator of the mailings 

would have wanted privacy while typing up the documents.  Since Jesse 

Peffer was the prime suspect, Stephens reasonably concluded that the 

Peffer residence was the most likely site of origin for the mailings.    

 Accordingly, Stephens’s affidavit established a nexus between the 

place to be searched and things to be seized “such that there [was] a 

substantial basis to believe that the things to be seized will be found in 

the place searched.”  Ellison v. Balinski, 625 F.3d 953, 958 (6th Cir. 

2010) (citation omitted).  The affidavit stated that he believed the 

documents were created with a computer and saved to electronic 

storage devices.  It further spelled out why Peffer was the most likely 

creator of the documents, and established that the residence to be 

searched was occupied by Jesse Peffer.  Thus, the affidavit contained 

sufficient detail to tie this particular residence to Peffer’s alleged 

criminal activity. 

Stephens was not alone in coming to these conclusions.  D/Sgt. 

Lator and Tpr. Glentz also believed that Peffer was behind the 

mailings.  Also, Stephens forwarded the search warrant affidavit for 
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review and approval to Mecosta County Assistant Prosecuting Attorney 

Brian Thiede.  Thiede approved the affidavit, and the affidavit was 

submitted to 77th District Court.  After review, Magistrate Judge 

Delany signed the warrant. 

The Sixth Circuit has recognized that affidavits in support of 

search warrants “are normally drafted by nonlawyers in the midst and 

haste of a criminal investigation.”  United States v. Ventresca, 380 U.S. 

102, 108 (1965).  “An affiant cannot be expected to include in an 

affidavit every piece of information gathered in the course of an 

investigation.”  United States v. Colkley, 899 F.2d 297, 300 (4th Cir. 

1990). 

Thus, affidavits do not have to be perfect, nor do they have to 

provide every specific piece of information: 

Affidavits are not required to use magic words, nor does 
what is obvious in context need to be spelled out; if a CI saw 
guns, he is not required to explain how he knew what a gun 
looks like. Nor is an affidavit required to present proof that 
would without question withstand rigorous cross-
examination.  ... Taken as a whole, the affidavit provided 
sufficient facts from which the magistrate could draw an 
independent conclusion as to the probability (certainty is not 
required) of what it alleged a search would disclose. 
 
United States v. Allen, 211 F.3d 970, 976 (6th Cir. 2000) (en banc). 

      Case: 17-1072     Document: 15     Filed: 04/14/2017     Page: 27



21 

There is no question that Stephens’s affidavit goes beyond meeting this 

standard.  Taken as a whole, his affidavit was truthful, did not omit 

material information, and allowed the magistrate to draw the 

reasonable conclusion that a search of the Peffer residence would 

probably turn up evidence of criminality.   

The Peffer’s Fourth Amendment claim as to Stephens’s actions in 

obtaining the warrant fails as a matter of law.  The Peffers have utterly 

failed to “point out specifically the portion of the warrant affidavit that 

is claimed to be false,” or “a statement of supporting reasons.”  Franks 

v. Delaware, 438 U.S. 154, 155 (1978).  When applying this standard, 

the Sixth Circuit has stressed: 

A defendant who challenges the veracity of statements made 
in an affidavit that formed the basis for a warrant has a 
heavy burden. ... He must point to specific false statements 
that he claims were made intentionally or with reckless 
disregard for the truth. He must accompany his allegations 
with an offer of proof. Moreover, he also should provide 
supporting affidavits or explain their absence. 
 
United States v. Bennett, 905 F.2d 931, 934 (6th Cir. 1990) 
(internal citations omitted). 
 

The Peffers fall woefully short of carrying their burden.  The Peffers 

cannot plausibly demonstrate that there are material falsehoods or 
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omissions in the warrant affidavit, or that the warrant is so lacking in 

probable cause as to render reliance upon it unreasonable.  

B. Stephens was constitutionally permitted to seize 
property under the terms of the search warrant. 

For the same reasons outlined above, Stephens was entitled to 

seize property from the Peffer residence during the search pursuant to 

the warrant.  The Supreme Court has recognized that a seizure of 

personal property is reasonable within the meaning of the Fourth 

Amendment where the seizure is accomplished pursuant to a judicial 

warrant issued upon probable cause, and particularly describing the 

items to be seized.  Farm Labor Org. Comm. v. Ohio State Highway 

Patrol, 308 F.3d 523, 543 (6th Cir. 2002) (citing United States v. Place, 

462 U.S. 696, 700-701, 709-710 (1983)).  

There is no question that issuance of the warrant was supported 

by probable cause for the reasons cited above.  Moreover, the warrant 

described the items to be seized with particularity.  The warrant 

identified items related to the mailing, creation and storage of paper 

and electronic documents.  This is precisely what Stephens seized 

during the search.  
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C. Stephens is entitled to qualified immunity because he 
did not violate any clearly established constitutional 
rights of Jesse or Julie Peffer, and Stephens’s actions 
were objectively reasonable at all times.   

In order to prevail on their claims brought pursuant to 42 U.S.C. § 

1983, the Peffers “must establish that a person acting under color of 

state law deprived [them] of a right secured by the Constitution or laws 

of the United States.”  See Waters v. City of Morristown, 242 F.3d 353, 

358-59 (6th Cir. 2001).  They must also overcome the defense of 

qualified immunity, which shields government officials from “liability 

for civil damages insofar as their conduct does not violate clearly 

established statutory or constitutional rights of which a reasonable 

person would have known.”  Harlow v. Fitzgerald, 457 U.S. 800, 818 

(1982). 

In determining whether a law enforcement officer is shielded from 

civil liability due to qualified immunity, the court should employ a two-

step analysis: “(1) whether, considering the allegations in a light most 

favorable to the party injured, a constitutional right has been violated, 

and (2) whether that right was clearly established.”  Estate of Carter v. 

City of Detroit, 408 F.3d 305, 310-11 (6th Cir. 2005) (citing Saucier v. 

Katz, 533 U.S. 194, 201 (2001), overruled on other grounds by Pearson 
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v. Callahan, 555 U.S. 223 (2009)).  “The concern of the immunity 

inquiry is to acknowledge that reasonable mistakes can be made as to 

the legal constraints on particular police conduct.”  Saucier, 533 U.S. at 

205.  In Pearson, the Supreme Court held that this order of inquiry is 

not mandatory, allowing courts “to exercise their sound discretion in 

deciding which of the two prongs of the qualified immunity analysis 

should be addressed first in light of the circumstances in the particular 

case at hand.”  Pearson, 555 U.S. at 236.   

Some panels of the Sixth Circuit have also expanded the two-

prong Saucier test for qualified immunity into three-prongs: 

First, we determine whether, based upon the applicable law, the 
facts viewed in the light most favorable to the plaintiffs show that 
a constitutional violation has occurred. Second, we consider 
whether the violation involved a clearly established constitutional 
right of which a reasonable person would have known. Third, we 
determine whether the plaintiff has offered sufficient evidence “to 
indicate that what the official allegedly did was objectively 
unreasonable in light of the clearly established constitutional 
rights.” 

Champion, 380 F.3d at 901 (quoting Feathers v. Aey, 319 F.3d 843, 
848 (6th Cir. 2003)). 

While acting in his role of law enforcement officer, Stephens 

presumptively receives immunity for acts committed in the course of his 

duties.  “[G]overnment officials who perform discretionary functions 
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generally are shielded from liability for civil damages insofar as their 

conduct does not violate ‘clearly established’ statutory or constitutional 

rights of which a reasonable person would have known.”  Harlow v. 

Fitzgerald, 457 U.S. 800, 818 (1982).  This “objective reasonableness” 

standard focuses on whether the defendant reasonably could have 

thought his actions were consistent with the rights that plaintiffs claim 

have been violated.  If the government official has acted in a manner 

reasonably consistent with a plaintiff’s rights, qualified immunity 

protects that official from civil suit resulting from those actions. 

Thus, throughout the analysis, the burden is on the Peffers to 

show that Stephens is not entitled to qualified immunity.  Silberstein v. 

City of Dayton, 440 F.3d 306, 311 (6th Cir. 2006) (“Once the qualified 

immunity defense is raised, the burden is on the plaintiff to 

demonstrate that the officials are not entitled to qualified immunity.”). 

The relevant inquiry is whether “it would be clear to a reasonable 

officer that his conduct was unlawful in the situation he confronted.” 

Saucier, 533 U.S. at 202.  

An officer ordinarily receives qualified immunity if he relies on a 

judicially secured warrant.  Malley v. Briggs, 475 U.S. 335, 343-45 
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(1986).  Stephens may only be denied qualified immunity if the warrant 

application is so lacking in indicia of probable cause as to render official 

belief in its existence unreasonable.  Id. 

The Peffers cannot meet this onerous standard.  Stephens 

conducted a competent investigation that revealed compelling objective 

evidence that Jesse Peffer was likely engaged in criminal activity.  

Based on the information uncovered during his investigation, Stephens 

completed an affidavit seeking a warrant to search Peffer’s residence.  

The affidavit was reviewed by an assistant prosecuting attorney, 

submitted to the court, and a magistrate judge issued the search 

warrant.  Stephens’s affidavit was complete and truthful, and the 

warrant was supported by probable cause.  Under the plain and 

unambiguous terms of the search warrant, Stephens’s seizure of the 

Peffer’s property was lawful.  The actions of Stephens simply did not 

violate the Constitution.  As a result, the district court properly 

determined that Stephens is entitled to qualified immunity.   

      Case: 17-1072     Document: 15     Filed: 04/14/2017     Page: 33



27 

D. The arguments advanced by the Peffers are not 
persuasive. 

 The Peffers dispute the adequacy of Stephens’s investigation, but 

as the Sixth Circuit observed in Yancey v. Carroll County, Ky., 876 F.2d 

1238, 1245 (6th Cir. 1989), there is no constitutional duty to do a better 

investigation.  Further, in Gardenhire v. Schubert, 205 F.3d 303 (6th 

Cir. 2000), the Sixth Circuit clarified that it was “not adding a duty to 

investigate as a factor for the establishment of probable cause.”  Id. at 

318.  Rather, the Sixth Circuit recognized that an officer does not have 

to investigate independently every claim of innocence.  Id.  While it is 

true that “an officer cannot look only at the evidence of guilt while 

ignoring all exculpatory evidence[,]” that is not at all what is occurred 

in Stephens’s investigation of Jesse Peffer.  Id.  Indeed, the report of 

Stephens and his affidavit in this case indisputably show that Stephens 

conducted a competent investigation that revealed credible evidence 

implicating Jesse Peffer. 

 The Peffer’s claims that Stephens’s affidavit fails to establish 

criminal conduct or a nexus to the Peffer residence are meritless and 

should be disregarded.  The only discernable purpose of the mailings 

was that the source sought to discourage or attempt to discourage 
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Thomas Beemer into ceasing his confidential informant activities in 

violation of Mich. Comp. Laws § 750.122.  Further, the first set of 

mailings falsely purported to be from a law enforcement officer, and 

sought to achieve the same unlawful intimidation of Beemer, thus 

violating Mich. Comp. Laws § 720.215.   

 And it was reasonable for Stephens to conclude that Peffer was 

generating the mailings at his residence.  It was obvious that the 

mailings were of content such that the creator of the mailings would 

have wanted privacy while typing up the documents.  Since Jesse Peffer 

was the prime suspect, it was also obvious for Stephens to conclude that 

the Peffer residence was the most likely site of origin for the mailings.   

The affidavit stated that he believed the documents were created with a 

computer and saved to electronic storage devices.  It further spelled out 

why Peffer was the most likely creator of the documents, and 

established that the residence to be search in fact was occupied by Jesse 

Peffer. 

 In Mays v. City of Dayton, 134 F.3d 809 (6th Cir. 1998), the Sixth 

Circuit clarified the standard for evaluating a police officer’s conduct in 

the procurement of a search warrant: “except in the very rare case 

      Case: 17-1072     Document: 15     Filed: 04/14/2017     Page: 35



29 

where the defendant makes a strong preliminary showing that the 

affiant with an intention to mislead excluded critical information from 

the affidavit, and the omission is critical to the finding of probable 

cause, Franks is inapplicable to the omission of disputed facts.”  Mays, 

134 F.3d at 816 (italics in original).In United States v. Atkin, 107 F.3d 

1213 (6th Cir. 1997), the Sixth Circuit further clarified the high bar to 

which these sorts of inquiries are subjected:  “If the defendant does 

succeed in making a preliminary showing that the government affiant 

engaged in ‘deliberate falsehood’ or ‘reckless disregard for the truth’ in 

omitting information from the affidavit, the court must then consider 

the affidavit including the omitted portions and determine whether 

probable cause still exists.”  Atkin, at 1217 (internal citations omitted).  

 These two combined holdings instruct that plaintiffs must make a 

strong preliminary showing “that the affiant with an intention to 

mislead excluded critical information from the affidavit, and the 

omission is critical to the finding of probable cause. . . .”  Mays, 134 F.3d 

at 816 (italics in original).  Only if the plaintiff makes this “strong 

preliminary showing” may the court “consider the affidavit including 

the omitted portions and determine whether probable cause still exists.” 
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Atkin, 107 F.3d at 1217.  Absent this first preliminary showing, a court 

may not engage in the second inquiry related to probable cause.  Hale v. 

Kart, 396 F.3d 721, 726 (6th Cir. 2005). 

 Here, the Peffers have not met the first prong.  The record in this 

case is devoid of any evidence that Stephens excluded crucial 

information with the intent to mislead the magistrate.  Instead, the 

Peffers simply disagree about the conclusions drawn by Stephens from 

the evidence he gathered, and insist that Stephens should have drawn 

different conclusions.  This is insufficient to support their claims that 

Stephens violated the Fourth Amendment. 

 As recognized by the Supreme Court in Messerschmidt v. 

Millender, 565 U.S. 535, 553 (2012), in the context of law enforcement 

officers conducting searches pursuant to a search warrant, “[q]ualified 

immunity ‘gives government officials breathing room to make 

reasonable but mistaken judgments,’ and ‘protects ‘all but the plainly 

incompetent or those who knowingly violate the law.’” (quoting Ashcroft 

v. al-Kidd, 563 U.S. 731, 743(2011) (quoting Malley v. Briggs, 475 U.S. 

335, 341 (1986)).  And where the alleged Fourth Amendment violation 

involves a search or seizure pursuant to a warrant, the fact that a 
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neutral magistrate has issued a warrant is the clearest indication that 

the officers acted in an objectively reasonable manner, or in “objective 

good faith.”  Messerschmidt, 565 U.S. at 546 (quoting United States v. 

Leon, 468 U.S. 897, 922-923 (1984)). 

 The only very limited exception to the general rule above is when 

“it is obvious that no reasonably competent officer would have 

concluded that a warrant should issue.”  Messerschmidt, 565 U.S. at 536 

(quoting Malley, 475 U.S. at 341.  The “shield of immunity” otherwise 

conferred by the warrant will be lost only where the warrant was “based 

on an affidavit [so] lacking in indicia of probable cause as to render 

official belief in its existence entirely unreasonable.” Messerschmidt, 

565 U.S. at 536, (quoting Leon, 468 U.S. at 923, (internal quotation 

marks omitted). 

 ‘[T]he threshold for establishing this exception is a high one, and 

it should be.”  Messerschmidt, 565 U.S. at 547.  “‘In the ordinary case, 

an officer cannot be expected to question the magistrate's probable-

cause determination’ because ‘[i]t is the magistrate's responsibility to 

determine whether the officer’s allegations establish probable cause 

and, if so, to issue a warrant comporting in form with the requirements 
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of the Fourth Amendment.’”  Messerschmidt, 565 U.S. at 536 (quoting 

Leon, 468 U.S. at 921; see also Malley, 475 U.S. at 346, n. 9 (“It is a 

sound presumption that the magistrate is more qualified than the police 

officer to make a probable cause determination, and it goes without 

saying that where a magistrate acts mistakenly in issuing a warrant 

but within the range of professional competence of a magistrate, the 

officer who requested the warrant cannot be held liable” (internal 

quotation marks and citation omitted)). 

Based on the information uncovered during his investigation, 

Stephens completed a thorough affidavit seeking a warrant to search 

Peffer’s residence.  The affidavit was reviewed by an assistant 

prosecuting attorney, submitted to the court, and a magistrate judge 

issued the search warrant.  The fact that the search warrant affidavit 

was reviewed and approved by Mecosta County Assistant Prosecuting 

Attorney Brian Thiede, and that Magistrate Delany signed the warrant, 

provides further support for the conclusion that Stephens reasonably 

believed that the warrant affidavit was supported by probable cause.   

 In short, Stephens “‘took every step that could reasonably be 

expected of’” him in obtaining the search warrant.  Messerschmidt, 565 
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U.S. at 554 (quoting Massachusetts v. Sheppard, 468 U.S. 981, 989 

(1984)).  It simply cannot be said that “‘no officer of reasonable 

competence would have requested the warrant.’”  Id. (quoting Malley, 

475 U.S., at 346, n. 9).  In fact, a contrary conclusion would mean not 

only that Stephens was “‘plainly incompetent,’” but that the assistant 

prosecuting attorney and the magistrate were as well.  Id. 

 The qualified immunity analysis does not direct courts to play the 

role of after-the-fact investigators, second-guessing a police officer’s 

determinations as to whether a crime was committed.  Indeed, the 

Supreme Court has warned against asking “whether another 

reasonable, or more reasonable, interpretation of the events can be 

constructed” years after the fact.  Hunter v. Bryant, 502 U.S. 224, 228 

(1991) (per curiam).  The inquiry here is not whether different 

conclusions might conceivably be drawn from the evidence gathered.  

Rather, the inquiry is whether “a reasonably well-trained officer in 

[Stephens’s] position would have known that his affidavit failed to 

establish probable cause . . . .” Malley, 475 U.S. at 345.   

 Under the circumstances presented here, the Peffers did not and 

cannot plausibly demonstrate the affidavit was so lacking that a 
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reasonable officer would have believed that the warrant lacked probable 

cause.  Their attempt to construct a different interpretation of the facts 

years later is insufficient to make a fourth amendment claim.  In sum, 

the Peffers have failed to demonstrate that Stephens’s obtaining of and 

reliance on the search warrant was entirely unreasonable.  To the 

contrary, the evidence in this case demonstrates just the opposite – 

Stephens acted reasonably at all times. 

CONCLUSION AND RELIEF REQUESTED 

 Defendant Mike Stephens did not violate the constitutional rights 

of Plaintiffs Julie and Jesse Peffer by obtaining a search warrant to 

search the Peffer residence, or by conducting the search and the seizure 

of property in accordance with the warrant.  Stephens’s affidavit was 

complete and truthful, and the warrant was supported by probable 

cause.  Under the plain and unambiguous terms of the search warrant, 

Stephens’s seizure of the Peffer’s property was lawful.  Stephens did not 

violate the Constitution, and he is otherwise entitled to qualified 

immunity. 
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 Defendant-Appellee Mike Stephens respectfully requests that the 

July 29, 2016 order of the district court granting Stephens’s motion for 

summary judgment be affirmed. 

Respectfully submitted, 
 
Bill Schuette 
Michigan Attorney General 
 
Aaron D. Lindstrom 
Solicitor General 
Co-Counsel of Record 
 
/s/ Joseph T.  Froehlich 
Joseph T. Froehlich (P71887) 
Assistant Attorney General 
Co-Counsel of Record 
Attorneys for Defendant-
Appellee Mike Stephens 
Civil Litigation, Employment & 
Elections Division  
517-373-6434 

Dated: April 14, 2017    froehlichj@michigan.gov  
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