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STATEMENT IN SUPPORT OF ORAL ARGUMENT 

 

Plaintiffs assert that oral argument should be granted because the issue of 

any search of any dwelling is a very serious matter. Plaintiffs assert that there is a 

trend for state magistrates in Michigan to routinely authorize any search warrant 

placed before them and the only way to stem the abuse of this tool is to hold the 

affiant’s accountable. The high likelihood of retaliation in this case combined with 

a complete lack of independent investigation by the affiant creates a scenario 

where a detailed and complete judicial review is warranted. 
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STATEMENT OF JURISDICTION 

I.  Trial Court Jurisdiction – the trial court had jurisdiction over the federal 

claims pursuant to 28 U.S.C. §1331. 

II. Appellate Jurisdiction – this Court has jurisdiction pursuant to 28 U.S.C. 

§1291 and F.R.A.P. 3 and 4.  
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STATEMENT OF ISSUES PRESENTED 

 

I.  INTERPRETATIONS OF THE FOURTH AMENDMENT REQUIRE 

PROBABLE CAUSE TO SUPPORT THE ISSUANCE OF A SEARCH 

WARRANT FOR A DWELLING. THE AFFIDAVIT IN SUPPORT OF THE 

WARRANT IN THIS CASE CONTAINED FALSE ALLEGATIONS, 

MISLEADING CONCLUSIONS AND WAS BASED ON THE HUNCH OF AN 

OFFICER OTHER THAN THE AFFIANT.  THE TRIAL COURT IN THIS CIVIL 

RIGHTS ACTION DECIDED THAT PROBABLE CAUSE EXISTED INSTEAD 

OF DECIDING WHETHER A RATIONAL JURY COULD CONCLUDE THAT 

PROBABLE CAUSE DID NOT EXIST. UNDER THESE CIRCUMSTANCES, 

DID THE TRIAL COURT ERR WHEN IT GRANTED DEFENDANT 

STEPHENS’ MOTION FOR SUMMARY JUDGMENT? 

 

The Plaintiffs say   YES. 

 

The Defendant said  NO. 

 

The trial court said   NO. 
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STATEMENT OF THE CASE 

 

MATERIAL FACTS 

 

Plaintiff Jesse Peffer was charged with one count of possession of a 

controlled substance (marihuana) with intent to deliver and one count of 

conspiracy to possess with intent to deliver a controlled substance (marihuana). 

Attachment 1 to Plaintiffs’ Response, RE 63-2, Register of Actions, PageID#886. 

The incident date was June 13, 2012. Id., PageID#890. The case was bounced 

around between state district court and state circuit court for 2 years and ultimately 

resulted in a negotiated plea of no contest to false pretenses on June 16, 2014 with 

a sentencing on the same day: no jail, no probation, fines and costs of $1,198.00 

paid on the day of sentencing. Id.; PageID#889, 886; see also, Attachment 2 to 

Plaintiffs’ Response, RE 63-3, Affidavit of Jesse Peffer, PageID#892-894.
1
 

The charges stemmed from a local drug team utilizing a confidential 

informant who was working off his own charges, Thomas Beemer. Because of 

Michigan’s relatively new medical marihuana act of 2008, Mr. Beemer was known 

as a caregiver (Exhibit C to Stephens’ Motion, RE 52-4, Jesse Peffer Deposition, 

                                                 
1
 Some of the caregiver cards had expired a few days earlier so Plaintiff Jesse 

Peffer was in possession of an amount of marihuana that would have been outside 

the exemptions under state law. This oversight on his part led him to incorrectly 

tell the officers that he had five patients as of June 12, 2012. That was the basis for 

the negotiated plea to false pretenses. Jesse Peffer Dep., RE 52-4, 21:11-24:2; 

PageID#588. 
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29:22-30:16; PageID#590) and he had requested that Plaintiff Jesse Peffer provide 

him with some processed marihuana for his patients. Id., 30:23-31:18; 

PageID#591). Mr. Peffer was also a caregiver, had plants, and had his own patients 

which were all lawful under state law. Id., 15:9-20:4; PageID#587. Mr. Beemer 

was wearing a device that recorded the conversation and both were under 

surveillance. Id., 40:11-41:4; PageID#593. They met at a restaurant in Reed City 

and parted ways. After several hours, Plaintiff Jesse Peffer headed toward Big 

Rapids. He was stopped by the police and they recovered packaged marihuana in 

his vehicle and a note with Beemer’s writing on it. Id., 40:23-41:4; PageID#593. 

The team subsequently obtained a search warrant for Plaintiffs’ home. The traffic 

stop was in Mecosta County which is covered by the Central Michigan 

Enforcement Team (CMET) and the home is in Osceola County which is covered 

by the Traverse Narcotics Team (TNT). Both teams participated in executing the 

search warrant. Id., 94:1-9; PageID#607. The residence is two parcels and one has 

a pole barn. Some evidence was seized from within the home and plants were 

seized from the pole barn. These events led to the charges and disposition outlined 

in the first paragraph. Additionally, the drug teams filed a civil forfeiture action 

regarding property taken from Plaintiffs at the site of the traffic stop. Most 

importantly, the drug teams also had charges filed against Julie Peffer in Mecosta 

      Case: 17-1072     Document: 14     Filed: 03/15/2017     Page: 11



5 

 

County and against Jesse Peffer in Osceola County in retaliation for them 

defending themselves. The seizures at the traffic stop, the seizures at the home, and 

the retaliatory prosecutions are the subject of other motion responses regarding 

other Defendants. They will be supported by references to the record where they 

are pertinent to the instant motion response. 

In February, 2013, two letters purportedly from an investigating officer were 

sent to the state Department of Human Services and a local school. The letters 

were informing those entities of Mr. Beemer’s conduct of being an informant. 

Exhibit A to Stephens’ Motion, RE 52-2, Search Warrant Affidavit, ¶2.1.a.-c; 

PageID#486, 487. The letters were typewritten. Id., laboratory report; PageID#533. 

The state police began an investigation which led them to no particular information 

pointing to any particular person. The laboratory was unable to provide any leads. 

Id. The original investigator was Sgt. Lator. Id., Search Warrant Affidavit, ¶2; 

PageID#492. 

The investigation was turned over to Trooper Glentz after Sgt. Lator was re-

assigned. Id., Search Warrant Affidavit, ¶2.h; PageID#492. Trooper Glentz 

submitted the letters and one envelope from the February, 2013 letters to the crime 

laboratory for examination. Trooper Glentz utilized the informant card for Mr. 

Beemer to identify all targets of his work as an informant. They are listed on the 
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laboratory report as suspects: Lewis Robert Sanford, Jesse Lee Peffer, Douglas 

Wayne Frary, and Carlton Harvey Holt. Id., Laboratory Report; PageID#533. The 

fifth name turned out to be a police officer that had handled one of the documents 

in the course of her duties. Id.  

On March 29, 2014, Trooper Glentz received two suspicious packages at his 

home. They were purportedly sent by him but insufficient postage caused them to 

be delivered to his home because his name and home address were identified as the 

sender. They contained marihuana seeds. Id., Search Warrant Affidavit, ¶2.j; 

PageID#492. 

On June 23, 2014, several flyers
2
 were sent out to locations in the Big 

Rapids area. These flyers identified Mr. Beemer as an informant, the charges 

against him, the deal that he received, and the prosecutor responsible for the deal. 

The prosecutor was running for local state district judge. Id., Search Warrant 

Affidavit, ¶3; PageID#493; Flyers; PageID#489. Mr. Peffer had been sentenced on 

June 16, 2014 and was back in Florida. Attachment 2 to Plaintiffs’ Response, 

Affidavit, RE 63-3. PageID#895. On July 30, 2014, a second set of political flyers 

were received around the Big Rapids area and turned over to the police. Exhibit A 

to Stephens Motion, RE 52-2, Search Warrant Affidavit, ¶4; PageID#521. 

                                                 
2
 The more prominent spelling “flyer” will be used except where “flier” is used in 

quotations. 
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PROCEEDINGS BELOW 

Plaintiffs filed suit on January 28, 2015 shortly after their demands for return 

of their property were rejected. RE 1. The initial suit was against three defendants 

but only one of those is the subject of this appeal.
3
 After discovery, Defendant 

Stephens filed a motion for summary judgment. RE 51, 52. Plaintiffs responded. 

RE 62, 63. Stephens filed a reply. RE 72. The trial court held oral arguments on 

July 28, 2016. RE 76. The trial court issued is decision on July 29, 2016. RE 77. 

Defendant Coon filed his appeal on August 25, 2016. RE 81. After 

resolution of the Coon appeal, Plaintiffs timely filed their claim of appeal of what 

then became a final order on January 20, 2017. RE 87. See also, Trial Court Order 

of Dismissal as to Defendant Coon of January 19, 2017. RE 85.  

SUMMARY OF ARGUMENT 

There is one issue listed because the legal issue is the application of 

qualified immunity. In this warrant based search, there are several layers of 

analysis which are summarized as follows: 

-  the affidavit contains several factual statements and conclusions which are 

                                                 
3
 Defendant Jason Coon engaged in unlawful warrantless seizures from both 

Plaintiffs in 2012. All claims against him were resolved when his appeal of the 

denial of qualified immunity was resolved via mediation in this Court earlier this 

year. 16-2212. Defendant Nathan Edwards was the affiant for the 2012 searches of 

Plaintiffs’ home. He was granted immunity by the trial court and that decision has 

not been appealed. 
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false or were inserted in reckless disregard of the truth and there were material 

omissions especially as to the other targets of this confidential informant. 

- the warrant was based on the hunch of officers other than the affiant and 

the affiant did no independent investigation to develop the hunch into probable 

cause. 

- the warrant was facially invalid because it failed to set out any criminal 

conduct at all and failed to establish any connection to Plaintiffs’ dwelling for the 

innocuous activity that was identified. 

- Defendant Stephens is not entitled to good faith reliance on the warrant 

because of the false statements, material omissions, his lack of good faith or 

independent investigation, and a retaliatory motive. 

STANDARDS 

The motion was brought pursuant to Fed. R. Civ. P. 56(c)(2) which allows 

for judgment to be entered by the Court if the pleadings, the discovery and the 

disclosure materials on file show that there is no genuine issue as to any material 

fact and the moving party is entitled to judgment as a matter of law. Celotex Corp. 

v. Catrett, 477 U.S. 317, 322-23, 106 S.Ct. 2548, 2552-53, 91 L.Ed.2d 265 (1986).  

The court considering a motion for summary judgment must consider “the 

pleadings, depositions, answers to interrogatories, and admissions on file, together 
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with the affidavits, if any,” in the light most favorable to the party opposing the 

motion. Id. at 323, 106 S.Ct. at 2553; Matsushita Electric Industrial Co. v. Zenith 

Radio Corp., 475 U.S. 574, 587-88, 106 S.Ct. 1348, 1356-57, 89 L.Ed.2d 538 

(1986); E.E.O.C. v. University of Detroit, 904 F.2d 331, 334 (6th Cir.1990). The 

non-moving party may not rely on his pleadings alone, but must demonstrate the 

existence of a genuine issue for trial by pointing to “specific facts” that create such 

an issue. Matsushita, 475 U.S. at 586-87, 106 S.Ct. at 1356-57; Celotex Corp., 

supra, 477 U.S. at 324, 106 S.Ct. at 2553.  The judge may not make credibility 

determinations or weigh the evidence. Anderson v. Liberty Lobby, Inc., 477 U.S. 

242, 255, 106 S.Ct. 2505, 2513-14, 91 L.Ed.2d 202 (1986).   

Where both parties have submitted evidence on the disputed issues, this 

Court has held that even a determination as to whether probable cause exists is a 

jury question in a civil rights case. Parsons v. City of Pontiac, 533 F.3d 492, 503 

(6th Cir.2008) (“We ultimately conclude that th[e] evidence, when viewed in the 

light most favorable to [the plaintiff], is not susceptible to only one reasonable 

determination—that the detectives had probable cause to arrest [him].”); 

Radvansky v. City of Olmsted Falls, 496 F.3d 609, 617 (6th Cir.2007) (“[T]he jury 

heard testimony sufficient to support its conclusion that the officers arrested [the 

plaintiff] with probable cause.”); Gardenhire v. Schubert, 205 F.3d 303, 315 (6th 
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Cir.2000). Reliance on a judicially issued warrant to search or seize as evidence of 

probable cause does not apply where the officer makes false statements or 

omissions to a judge that are material to the determination. Yancy v. Carroll 

County, Ky., 876 F.2d 1238, 1244 (6
th
 Cir. 1989). 

LAW/ARGUMENT 

 

I.  INTERPRETATIONS OF THE FOURTH AMENDMENT REQUIRE 

PROBABLE CAUSE TO SUPPORT THE ISSUANCE OF A SEARCH 

WARRANT FOR A DWELLING. THE AFFIDAVIT IN SUPPORT OF THE 

WARRANT IN THIS CASE CONTAINED FALSE ALLEGATIONS, 

MISLEADING CONCLUSIONS AND WAS BASED ON THE HUNCH OF AN 

OFFICER OTHER THAN THE AFFIANT.  THE TRIAL COURT IN THIS CIVIL 

RIGHTS ACTION DECIDED THAT PROBABLE CAUSE EXISTED INSTEAD 

OF DECIDING WHETHER A RATIONAL JURY COULD CONCLUDE THAT 

PROBABLE CAUSE DID NOT EXIST. UNDER THESE CIRCUMSTANCES, 

DID THE TRIAL COURT ERR WHEN IT GRANTED DEFENDANT 

STEPHENS’ MOTION FOR SUMMARY JUDGMENT? 

 

A. Preservation of the issue. 

 

Plaintiffs preserved this issue in the trial court by filing a response [RE 62, 

63] to the motion by Defendant Stephens for summary judgment [RE 51, 52]. 

Plaintiff orally argued against granting any relief to Defendant Stephens at the 

hearing in the trial court on the motions [RE 76; Transcript RE 83, PageID##1232 

– 1238; 1246 – 1247. 

B. False statements. 

1. False and misleading post office information. 
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The challenged portion of the affidavit reads as follows “7.  The flyers that 

were recovered with envelopes showed post marks of Grand Rapids, Michigan 

which is the central sorting facility for the U.S. Postal Service for this area” 

(emphasis added).” Because the rest of the affidavit referenced only Mecosta 

County and Osceola County, the intended inference is that the geography somehow 

pointed to Plaintiffs’ residence in Osceola County. Stephens’ Affidavit, Exhibit A 

to Stephens’ Motion for Summary Judgment, RE 52-2, PageID#494. Some 

envelopes are also in this Exhibit at PageID##505-514. Unfortunately, the 

postmark cancellation is barely legible on these attachments but a source for the 

importance of the postmark is discussed below. Defendant Stephens attached the 

report he prepared and the reports by the investigators that preceded him to his 

motion. Id., PageID##444-485. It helps identify these zip codes as follows: 

- The February 2013 letter to the Department of Human Services was 

addressed to 800 Water Tower Road, Big Rapids, MI 49307. Id., PageID#445. 

-  Plaintiffs’ dwelling was located at 21271 Bierri Road, Reed City, 

Michigan, 49677. Id., PageID#452. 

-   A letter to Parts Plus Autostore showed an address of 219 N. Chestnut St, 

Reed City MI 49677. Id., PageID#454. 

-  A letter to Reed City Tire Center showed an address of 857 S. Chestnut 
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St., Reed City MI 49677. Id., PageID#455. 

- A letter to Speedway gas station in Big Rapids, 49307 with a return address 

State of Michigan Cadillac MI 49601. Id., PageID#458. 

-  Mr. Beemer’s return address in Reed City has a zip code of 49677. Id., 

PageID#460 and #505. 

The challenged statement from the affidavit is one made under oath. Also 

while under oath at his deposition, he was asked if he realized that Big Rapids was 

not a post office serviced by the first three zip code digits of “494,” he said the 

“494 has no significance to me.” Stephens Dep., RE 52-3; 27:6-20; PageID#576.  

A statement in his report supports the argument that he intended to convey to 

the reader of the search warrant affidavit that the postmark meant the items were 

mailed locally. In his report, Defendant Stephens indicates that he determined from 

the post office that the postage cancellation mark suggests that the flyers were 

mailed locally. Also in his report, RE 52-2, Supp 007, page 5; PageID#460, he said 

“All of the envelopes recovered to date are stamped ‘Grand Rapids MI 494’ 

indicating they were sorted at the U.S. Post Office in Grand Rapids. Grand Rapids 

is the central sorting facility for the area and all mail goes there prior to being sent 

to the address on the envelope. This would indicate that flyers were mailed locally. 

. . .” Again, this is flat wrong. Other evidence in the record – detailed above – 
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establishes that Big Rapids has “493” as the first three digits of its zip codes and 

Reed City has “496” as the first three digits of its zip code. Plaintiff Jesse Peffer’s 

affidavit discloses that Grand Rapids actually processes mail for a huge section of 

Western Michigan and includes the actual “494” area. Attachment 2 to Plaintiffs’ 

Response, RE: 63-3, PageID#892. He asserted that mail from Reed City goes to 

Traverse City for sorting. Id. Plaintiff Jesse Peffer also reviewed a map showing 

relevant zip codes in Western Michigan. Id., PageID#891 and 896. While in his 

deposition, Defendant Stephens claimed that the “494” designation on the 

postmark did not mean anything to him, the map shows that “494” makes up the 

first three digits of a very large area west of Grand Rapids and includes numerous 

localities up to 30 miles from Grand Rapids.  

If Defendant Stephens did not truly believe the postmark was material to 

probable cause, he would not have included it into the affidavit for the search 

warrant. It furthered his hunch that all the mailings were somehow connected. It 

was incorrect as to where Reed City mail is first sorted and it is misleading as to 

the area covered creating a significantly false impression as to the possible 

geographic origin of the mailings.  

2. The mailings were all similar. 

a. The use of a computer. 
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In Paragraph 10 of the search warrant affidavit (second sentence), Defendant 

Stephens states “The fliers in question appear to have been produced with the use 

of a computer.” Stephens Affidavit, RE 52-2, PageID#494. Prior to Defendant 

Stephens’ involvement in the case, other investigators actually investigated the 

allegations and sent items to the laboratory for examination. The first documents 

were sent on November 22, 2013 and listed four suspects. Exhibit A to Stephens’ 

Motion, RE 52-2, PageID#533.
4
 Once again, the actual reports undermine the false 

impression that the flyers were all so similar that they suggested a single source.  

- The February 21, 2013 letters to DHS and the school were described as 

“typewritten” by Det. Glentz. Stephens, Exhibit A, RE 52-2, PageID#445. See also 

Attachment 7 to Plaintiffs’ Response to Def. Stephens’ Motion, RE 63-8, 

PageID#960. 

b. Format and structure of the flyers. 

Defendant Stephen’s own report flatly contradicted any suggestion that the 

flyers were similar to the letters of February 2013. In Supplemental Report 0007, 

Defendant Stephens said “The new letters were different than the first sent out in 

2013. The new letters were a type of flyer containing a photograph of Beemer 

identifying him as a confidential informant, his home address and phone number, 

                                                 
4
 The person identified through fingerprints was a police officer that handled one 

of the documents. The existence of the other three suspects is discussed below. 
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and a portion of the 77
th

 District Court/49
th
 Circuit Court Nolle Prosequi document 

listing the eight criminal charges Beemer faced that were dismissed.” Stephens, 

Exhibit A, Id, PageID#456. 

For convenience, Plaintiffs provided the trial court with a chart outlining the 

differences in the flyers as attached to Defendant Stephens’ affidavit submitted to 

the trial court. See Attachment 5 to Plaintiffs’ Response, RE 63-6, PageID#940. 

The documents speak for themselves. The 2013 documents are clearly letters 

addressed to specific people or entities and simply relay information about Beemer 

and his wife being informants. It purports to be from Defendant Coon and purports 

to be a sort of public safety warning. Id., PageID#486-487. The next two flyers in 

the Stephens’ exhibit are purely political in nature and not addressed to any 

particular person or entity. Id., PageID#489-490. The third set was again obviously 

politically based and made specific reference to the political aspirations of the 

Mecosta County prosecutor. The mailings were addressed to individuals but the 

content was not directed toward an individual or entity as were the letters. There 

was simply no basis for Defendant Stephens’ conclusion. The content of the 

documents should have and could have been attached so the magistrate could have 

drawn his own conclusion. The face of the documents creates a jury issue as to 

whether Defendant Stephens’ conclusion created a falsehood. 
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3. Jesse Peffer was living in Florida as of April 4, 2014. 

Defendant Stephens put in his affidavit for the search warrant that “Jesse 

Peffer told Dep. Start that he resides at the residence alone and that Julie lives in 

Florida.” Stephens, Exhibit A, RE 52-2, PageID#494 (last sentence of ¶8). The 

original investigator made a journal entry in his investigative report on April 4, 

2014 which established that Jesse Peffer was living in Florida. Defendant Stephens 

deliberately omitted this information to create the false impression that Plaintiff 

Jesse Peffer was continuously living in Reed City. See also, Affidavit of Jesse 

Peffer, Attachment 2 to Plaintiffs’ Response, RE 63-3, PageID#894. 

C. A hunch does not equate to probable cause. 

The search warrant affidavit reports nothing more than a hunch. Even more 

troubling is the fact that it is not even the affiant’s hunch, but the hunch of other 

officers who were unhappy with the resolution reached in the criminal case against 

Plaintiff Jesse Peffer. Peffer Dep., Attachment 3 to Stephens’ Motion, RE 52-4, 

PageID#608, 98:17-99:1. Existing precedent clearly establishes that a hunch is 

insufficient to establish probable cause under the Fourth Amendment.  In 

explaining that the standard for probable cause is the same in the warrantless 

context as it is in examination of an affidavit to support a search, the United States 

Supreme Court said: 
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Anything less would invite intrusions upon constitutionally 

guaranteed rights based on nothing more substantial than inarticulate 

hunches, a result this Court has consistently refused to sanction. See, 

e.g., Beck v. Ohio, supra; Rios v. United States, 364 U.S. 253, 80 

S.Ct. 1431, 4 L.Ed.2d 1688 (1960); Henry v. United States, 361 U.S. 

98, 80 S.Ct. 168, 4 L.Ed.2d 134 (1959). And simple “good faith on the 

part of the arresting officer is not enough.' * * * If subjective good 

faith alone were the test, the protections of the Fourth Amendment 

would evaporate, and the people would be ‘secure in their persons, 

houses, papers and effects,’ only in the discretion of the police.' Beck 

v. Ohio, supra, at 97, 85 S.Ct. at 229. 

Terry v. Ohio, 392 U.S. 1, 21, 88 S.Ct. 1868, 20 L.Ed.2d 889 

(1968).
5
 

 

In Nathanson v. United States, 290 U.S. 41, 54 S.Ct. 11, 78 L.Ed. 159 

(1933), the Court squarely addressed the situation in the instant case. “Under the 

Fourth Amendment, an officer may not properly issue a warrant to search a private 

dwelling unless he can find probable cause therefor from facts or circumstances 

presented to him under oath or affirmation. Mere affirmance of belief or suspicion 

is not enough.” Id., at 47. In the instant case, Defendant Stephens relied on vague 

and unsupported conclusions of Defendant Coon and Lt. Joel Abendroth who was 

the CMET team leader. It was not even the hunch of the affiant although he did 

insert a paragraph joining in to the belief. No facts, however, were attested to so 

that the magistrate could draw his own conclusion. The magistrate here simply 

affirmed the belief and suspicions of the officers. 

                                                 
5
 Beck v. State of Ohio, 379 U.S. 89, 85 S.Ct. 223, 13 L.Ed.2d 142 (1964). 
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Defendant Stephens’ submitted an affidavit in support of his motion in 

which he tried to justify his suspicion and explain why he did not pursue or 

investigate the other persons that Beemer informed against. First, the after-the-fact 

explanations do nothing to supplant his adopted hunch aimed at Plaintiffs. Second, 

his deliberate exclusion of this information from the reviewing magistrate work 

against a conclusion that deference is due to the magistrate’s decision to issue the 

warrant. Defendant Stephens made the choice to deprive the magistrate of this 

information. The weight of the analysis is directed at the reasonable inferences he 

is “entitled to draw from the facts in light of his police experience.” Terry v. Ohio, 

supra, at 27 (emphasis added) (citations omitted). There are no allegations of 

training and experience in this type of investigation, in document examination, or 

any other aspect of investigative techniques relevant to this type of investigation. 

Indeed, a rational jury could infer that this investigation was purely retaliatory and 

the means used were simply designed to justify the end result. No deference is due 

to that type of conduct. The affidavit fails to set forth training and experience that 

would allow him to draw inferences. As discussed above, some of the conclusions 

– not facts – were inaccurate. Additional information that would weaken support 

for the inferences was deliberately omitted. 

In Patterson v. City of Cleveland, 173 F.3d 429 (6
th
 Cir. 1999), qualified 
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immunity was denied to an officer who made an arrest for drug trafficking. She 

observed some behavior that appeared to be use of the hands by the suspect and 

another person to exchange something. She did not see an item actually exchange 

hands. In the instant case, Defendant Stephens asserted his belief that the timing 

and some circumstances made it “appear” that Plaintiffs were involved but he 

failed to articulate any facts to move it beyond a hunch. When weighed against 

what he omitted or had wrong, even the “hunch” disappears. 

Certain situations do not even amount to “reasonable suspicion” much less 

probable cause. In United States v. Ureitta, 520 F.3d 569 (6
th

 Cir. 2008), this Court 

held that driving a SUV packed with belongings, towing a vehicle packed with 

belongings, having a Mexican driver’s license, having an expired license tag and 

appearing nervous were not sufficient reasonable suspicion to extend a traffic stop. 

Id., at 578 (“[t]he Fourth Amendment simply does not allow a detention based on 

an officer's ‘gut feeling’ that a suspect is up to no good”). 

In United States v. Keith, 559 F.2d 499 (6
th

 Cir. 2009), the suspect looked 

over at flashing lights on a police car and walked to an area around a building that 

cause the police to believe he was avoiding observation. All of this occurred in a 

“high crime” area. This Court held that conduct to be insufficient for a reasonable 

suspicion for a detention. The primary problem was that the officers did not 
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observe any actual conduct that arguably appeared to be illegal. Id., at 506. 

In Sykes v. Anderson, 625 F.3d 294 (6
th

 Cir. 2010), this Court again 

emphasized that obtaining a warrant does not insulate the officer from liability if 

he or she inserts false or misleading statements into the application for the warrant. 

Sykes is a good example of both false and misleading statements combined with 

omissions which interfere with the ability of the neutral magistrate to make a 

proper decision. While Sykes was a post-trial situation, it still stands for the 

proposition that when a civil rights plaintiff has submitted evidence which could 

support a jury’s finding in his or her favor, probable cause no longer remains in the 

province of the court. Id., at 307. 

D. General concepts of facial invalidity. 

“[T]he duty of a reviewing court is simply to ensure that the magistrate had a 

substantial basis for concluding that probable cause existed.” Illinois v. Gates, 462 

U.S. 213, 238–39, 103 S.Ct. 2317, 76 L.Ed.2d 527 (1983) (emphasis added; 

internal quotation marks and citation omitted). Regardless of how this Court views 

the Plaintiffs’ complaints about the lack of independent investigation and reliance 

on a mere hunch or speculation as discussed above, the affidavit facially fails to 

establish a crime or a nexus between the alleged criminal activity and the place 

searched. To simply say that it was Plaintiffs’ dwelling is insufficient – and as to 
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Plaintiff Julie Peffer it is plainly wrong. 

The examination of the affidavit in the instant case shows two glaring 

deficits: First, there is no allegation of criminal activity and, second, there is no 

nexus to Plaintiffs’ home. 

It is also possible to refer to the scenario presented by Defendant Stephens as 

a “possibility” that evidence of a crime was being committed by Plaintiffs. As a 

hunch is insufficient, so is a “possibility.” “[T]he mere possibility that a crime 

could be occurring within a home is not sufficient to justify a warrantless search; 

the police must have an objectively reasonable basis for their belief that a crime is 

being committed.” United States v. McClain, 444 F.3d 556, 563 (6th Cir.2005) 

(citation and internal quotation marks omitted).  

Alternatively, Plaintiffs would argue that the totality of the circumstances 

could be labeled “speculative.” Similarly, “mere speculation that a crime could be 

occurring is insufficient to establish probable cause.” Id. Regarding evidence of a 

crime, probable cause arises only when “there is a fair probability that contraband 

or evidence of a crime will be found in a particular place.” Illinois v. Gates, 462 

U.S. 213, 238, 103 S.Ct. 2317, 76 L.Ed.2d 527 (1983). For inferences to be 

reasonable, they may not be speculation or mere conjecture which “is simply an 

explanation consistent with known facts or conditions, but not deducible from 
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them as a reasonable inference.” Skinner v. Square D Co., 445 Mich. 153, 164, 

516 N.W.2d 475 (1994).  

1. No criminal conduct is established. 

The Defendant has suggested crimes of impersonating a police officer, 

witness intimidation, or identify theft. When asked at his deposition whether he 

identified any particular crime, he said that he had discussed these three crimes 

with the assistant prosecutor in Isabella County. Stephens Dep., RE 52-3, 43:18-

44:1; PageID#580. He was asked this to clarify why no warrant request form was 

produced in response to a discovery subpoena to the prosecutor’s office. He 

explained that he could not recall if he prepared one or not and did not disagree 

with the conclusion that no such document was submitted since the prosecutor’s 

office did not provide one. Id., 42:24-43:5; PageID#580. He admitted that such a 

form is normally used to request charges. Id., 42:10-20; PageID#580.   

a.  Impersonating a police officer. 

In Michigan, this crime is found at MCL 750.215 and states: 

Sec. 215. (1) An individual who is not a peace officer or a medical 

examiner shall not do any of the following: 

(a) Perform the duties of a peace officer or a medical examiner. 

(b) Represent to another person that he or she is a peace officer or a 

medical examiner for any unlawful purpose. 

(c) Represent to another person that he or she is a peace officer or a 

medical examiner with the intent to compel the person to do or refrain 
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from doing any act against his or her will.
6
 

 

The letters to the school and to the Department of Human Services were 

purportedly signed by Defendant Coon. This is the only possible conduct identified 

by Defendant Stephens that could fall under this statute. The two letters are at RE 

52-2, PageID#486-487. The letters facially do not contain any “unlawful purpose” 

and purport only to warn the public entities of potential harmful effects to the 

community or the children of Beemer’s conduct. Defendant Stephens has utterly 

failed to identify any unlawful purpose for which the letters may have been sent 

and applying any such label now would be mere speculation. The letters do not 

attempt to compel or dissuade anyone from going against their own free will.  

b. Witness intimidation. 

Witness intimidation is addressed in MCL 750.122. It initially addresses 

giving, offering to give, or promising anything of value to influence testimony or 

discourage attendance. Subsection 3 addresses threats and intimidation: 

(3) A person shall not do any of the following by threat or 

intimidation: 

(a) Discourage or attempt to discourage any individual from 

attending a present or future official proceeding as a witness, 

testifying at a present or future official proceeding, or giving 

information at a present or future official proceeding. 

                                                 
6
 It is a misdemeanor unless the performance of duties or representation is made to 

commit or attempt to commit a crime in which case it is a felony punishable by up 

to 4 years in prison. MCL 750.215(2), (3). 
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(b) Influence or attempt to influence testimony at a present or 

future official proceeding. 

(c) Encourage or attempt to encourage any individual to avoid 

legal process, to withhold testimony, or to testify falsely in a present 

or future official proceeding. 

 

Subsection 6 addresses impeding, interfering, preventing, or obstructing a 

witness in appearing at or testifying at a proceeding. Defendant Stephens has failed 

to present any evidence that this section could have possibly been violated. Jesse 

Peffer entered his plea and was sentenced on June 16, 2014. Attachment 1 to 

Plaintiffs’ Response, State Register of Actions, RE 63-2, PageID#889. The 

disposition was not even to a drug offense but was for false pretenses. He received 

credit for 2 days in jail, no probation, no community service, and fines and costs. 

Defendant Stephens makes no showing that Beemer would have even been a 

witness against Jesse or Julie Peffer since the charges against them were based on 

the evidence seized during the traffic stop and/or evidence seized at their residence. 

Mr. Beemer was not present and would have nothing to add. 

Regarding the letters to the school and DHS, the school letter is stamped 

“received Feb 25 2013” and the DHS letter is stamped “received Feb 22 2013.” ; 

RE 52-2, PageID#486-487. 

Regarding the flyers sent out in late June 2014, Defendant Stephens 

concludes that Jesse Peffer’s sentencing was “coinciding” with the release of the 
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second batch of flyers. Exhibit A to Stephens’ Motion, Search Warrant Affidavit, 

¶5; RE 52-2, PageID#493. Defendant Stephens made no effort to explain how or 

why Plaintiff would attempt to intimidate a witness to prevent him from testifying 

or appearing after the case was over. Even in the context of retaliation, Defendant 

Stephens admitted that the deal was a good one – for Plaintiff. Stephens Dep., RE 

52-3, 31:2-10; PageID#577.  

Defendant Stephens’ also relied heavily on his unsubstantiated conclusion 

that the only case “which brings together all of the objects of the four separate 

fraudulent uses of the mails is that involving Jesse and Julie Peffer.” Exhibit A to 

Stephens’ Motion, Search Warrant Affidavit, ¶6; RE 52-2, PageID#493. This 

ignores the totality of the circumstances regarding Beemer’s use as an informant. 

The involvement of Osceola County locations is simply and logically explained by 

the fact that Beemer lived in Osceola. The DHS office serves both counties. The 

school district was where his children apparently went to school. The geographical 

location is driven by Beemer’s presence, not the situs of charges.  

The letters to the school and DHS were marked as received on February 25 

and February 22, 2013, respectively. Douglas Wayne Frary was arraigned in 

district court on January 17, 2013 making him an equally likely suspect – under 

Defendant Stephens’ logic – yet no search warrant was conducted on him. 
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Attachment 3 to Plaintiffs’ Response, ROA, RE 63-4, PageID#898. Mr. Frary pled 

guilty on October 14, 2013 (Id., PageIDE#900) but had a change of heart and filed 

a motion to withdraw his plea on March 5, 2014 – 24 days before Trooper Glentz 

received the package at his home. Id., 901. Mr. Frary worked out his differences 

and was sentenced on March 31, 2014. Id. Within days, Mr. Frary was being 

accused of probation violations and the dispute continued through June 23, 2014 at 

which time he pled guilty to the probation violation. Id., PageID#902-904. This is 

the same day that Mr. Beemer reported to the drug team that flyers were being sent 

out. Exhibit A to Stephens’ Motion, Search Warrant Affidavit, ¶3; RE 52-2, 

PageID#493. On July 7, 2014, Mr. Frary’s probation was revoked and he was 

sentenced to 120 days jail. Attachment 3 to Plaintiffs’ Response, ROA, RE 63-4, 

PageID#904. On July 30, 2014, the drug team notified Defendant Stephens that 

another round of flyers had been circulated. Exhibit A to Stephens’ Motion, Search 

Warrant Affidavit, ¶4; RE 52-2, PageID#493; PageID#493.  

Lewis Robert Sanford was another target of Mr. Beemer’s. He was arraigned 

in state district court on January 24, 2013. Attachment 4 to Plaintiffs’ Response, 

ROA, RE 63-5, PageID#919. The register of actions lists an uncharged co-

defendant, Zachary Bobosh, who had not yet been charged at the time the case was 

turned over to the state circuit court. Id. Mr. Sanford had entered a guilty plea at 

      Case: 17-1072     Document: 14     Filed: 03/15/2017     Page: 33



27 

 

his district court arraignment to delivery of less than 50 grams of a narcotic or 

cocaine as a second habitual offender. Id. On March 4, 2013 – 25 days before 

Trooper Glentz received the package – Mr. Sanford went to prison for 14 months 

to 30 years and that sentence was consecutive to an unrelated case. Id., 

PageID#920. His motivation for being upset is considerably higher than the others. 

The third known remaining target of Mr. Beemer was Carlton Harvey Holt. 

While it is believed he received a diversionary disposition not available to the 

public, the police report was disclosed during discovery. Attachment 6 to 

Plaintiffs’ Response, ROA, RE 63-7, PageID#942-956. While the register of 

actions is not available, the journal entries by the officers are still helpful. The 

initial purchase from Mr. Holt was June 5, 2012 – 8 days before the arrest of Mr. 

Peffer. Id., PageID#944. The raid on Mr. Holt’s home was June 20, 2012 – 7 days 

after the arrest of Mr. Peffer. Id., PageID#947. On November 6, 2012, Mr. Holt 

turned himself in. Id., PageID#953. He entered a plea and was sentenced on June 

12, 2013. Id., PageID#955. 

In stark contrast to the proceedings involving Mr. Sanford and Mr. Frary, the 

register of actions in Jesse Peffer’s case shows that in the fall of 2012 he was 

allowed to travel out of state. Attachment 1 to Plaintiffs’ Response, ROA, RE 63-2, 

PageID#887. His request to remand to state district court for a preliminary 

      Case: 17-1072     Document: 14     Filed: 03/15/2017     Page: 34



28 

 

examination was granted on January 21, 2013, he changed attorneys in April or 

May of 2013, and the case was again remanded to state district court for a 

preliminary examination in August of 2013. Id., PageID#887-888. 

c. Identity theft.  

Identity theft is the final topic that was considered and it is controlled by 

MCL 445.65: 

Sec. 5. (1) A person shall not do any of the following: 

(a) With intent to defraud or violate the law, use or attempt to use 

the personal identifying information of another person to do either of 

the following: 

(i) Obtain credit, goods, services, money, property, a vital record, a 

confidential telephone record, medical records or information, or 

employment. 

(ii) Commit another unlawful act. 

(b) By concealing, withholding, or misrepresenting the person's 

identity, use or attempt to use the personal identifying information of 

another person to do either of the following: 

(i) Obtain credit, goods, services, money, property, a vital record, a 

confidential telephone record, medical records or information, or 

employment. 

(ii) Commit another unlawful act. 

(2) A person who violates subsection (1)(b)(i) may assert 1 or 

more of the following as a defense in a civil action or as an 

affirmative defense in a criminal prosecution, and has the burden of 

proof on that defense by a preponderance of the evidence: 

(a) That the person gave a bona fide gift for or for the benefit or 

control of, or use or consumption by, the person whose personal 

identifying information was used. 

(b) That the person acted in otherwise lawful pursuit or 

enforcement of a person's legal rights, including an investigation of a 

crime or an audit, collection, investigation, or transfer of a debt, child 

or spousal support obligation, tax liability, claim, receivable, account, 
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or interest in a receivable or account. 

(c) That the action taken was authorized or required by state or 

federal law, rule, regulation, or court order or rule. 

(d) That the person acted with the consent of the person whose 

personal identifying information was used, unless the person giving 

consent knows that the information will be used to commit an 

unlawful act. 

 

The statutory definition of “personal identifying information” includes a 

person’s name, address or telephone number among other things. MCL 446.63(q). 

Defendant Stephens had no information to establish any conduct or attempted 

conduct included in this law.  

 2. There is no nexus to Plaintiffs’ residence. 

The affidavit asserts that the place to be searched was the residence of 

Plaintiff Jesse Peffer. Exhibit A to Stephens’ Motion, Search Warrant Affidavit, 

¶¶2.f. and 8; RE 52-2, PageID#492 . Nowhere does the affidavit even attempt to 

establish that either Plaintiff owned a computer or printer or, if they did, whether 

these items were at the residence. The affidavit at ¶8 does establish that Julie Peffer 

resided in Florida yet no effort was made to determine whether that was a source of 

the documents. Trooper Glentz’s supplemental report 004 also states that Attorney 

Samuels told him that Jesse Peffer was living in Florida.
7
 Id., PageID#451. By the 

                                                 
7
 Plaintiffs asserted an objection to Defendant’s reliance on Trooper Glentz’s 

report as hearsay. Plaintiffs, however, can use this information as a statement by an 

agent of a party opponent. Additionally, an officer’s claim of probable cause can 
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time the search warrant was executed, over 17 months had passed from the receipt 

of the first two letters by the government entities. This delay was glossed over by 

giving the impression that they were all generated by the same person.  

In United States v. Laughton, 409 F.3d 744 (6
th

 Cir. 2005), this Court 

affirmed a district court ruling suppressing evidence. Even though controlled 

purchases had been made at the suspect’s home, the affidavit failed to specify that 

and left only speculation or conjecture that the place searched was the seller’s 

residence. The issue in Laughton decided by the appellate court was whether the 

district court correctly upheld the search by applying the good faith reliance 

doctrine which will be discussed, post.   

In United States v. Carpenter, 360 F.3d 591 (6
th
 Cir. 2004), this Court 

explained that the affidavit must establish why evidence of illegal activity will be 

found “in a particular place.”  Carpenter, at 594, citing United States v. Van 

Shutters, 163 F.3d 331, 336-37 (6
th
 Cir. 1998). Simply stating that a helicopter 

pilot saw marihuana plants “near a residence” and there was a road nearby was an 

insufficient nexus to that residence. 

In United States v. Schultz, 14 F.3d 1093 (6
th

 Cir. 1994), a search warrant 

                                                                                                                                                             

be challenged based on collective knowledge or the unreasonableness of the 

conclusions of other officers if those conclusions are not properly supported. 

Smoak v. Hall, 460 F.3d 768 (6
th

 Cir. 2006). 
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for a safe deposit box based on only an officer’s training and experience was 

inadequate. The fact that there was criminal activity and the suspect owned the 

safety deposit box left the warrant in the category of a prohibited “general warrant” 

because there was no nexus between the safety deposit box and the criminal 

activity. This Court said that the officer’s training and experience  

“cannot substitute for the lack of evidentiary nexus in this case, 

prior to the search, between the safe deposit boxes and any criminal 

activity. Officer Ideker did not have anything more than a guess that 

contraband or evidence of a crime would be found in the boxes, and 

therefore the first warrant should not have been issued. To find 

otherwise would be to invite general warrants authorizing searches of 

any property owned, rented, or otherwise used by a criminal suspect—

just the type of broad warrant the Fourth Amendment was designed to 

foreclose.” 

 Schutlz, at 1097-1098. 

 

The mere fact that Plaintiff Jesse Peffer was suspected of issuing the letters 

and flyers, standing alone, is insufficient to support a search of his residence. “The 

critical element in a reasonable search is not that the owner of property is 

suspected of crime but that there is reasonable cause to believe that the specific 

‘things’ to be searched for and seized are located on the property to which entry is 

sought.” Zurcher v. Stanford Daily, 436 U.S. 547, 556, 98 S.Ct. 1970, 56 L.Ed.2d 

525 (1978). See also, United States v. Frazier, 423 F.3d 526 (6
th
 Cir. 2005) 

(Warrant affidavit based almost exclusively on uncorroborated testimony of 

unproven confidential informants who did not witness illegal activity on premises 
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of proposed search is insufficient to tie the alleged criminal activity to the 

defendant’s residence.); United States v. Savoca, 761 F.2d 292, 295 (6th Cir.1985) 

(the inference that bank robbers tend to conceal evidence in motel rooms, standing 

alone, is insufficient to support the search of two bank robbers’ hotel room). 

E. Defendant Stephens cannot claim good faith reliance. 

 1. Misleading and unsupported conclusions and claims. 

  a. Similarities in the questioned documents. 

Defendant Stephens claimed “training and experience” which allowed him 

to conclude that the flyers were “mass produced with the use of a computer and 

saved to the computer hard drive or other storage devices. The flyers in question 

appear to have been produced with the use of a computer. There are similarities in 

content and format between the various flyers.” Exhibit A to Stephens’ Motion, 

Search Warrant Affidavit, ¶10; RE 52-2, PageID#494. This paragraph has several 

deficits. First, it is his conclusion and the details of the similarities are not 

explained. Second, it is simply a conclusion of the affiant’s, not the magistrate. It 

does not appear from the face of the affidavit that they were attached so the 

magistrate could exercise his independent judgment. Defendant Stephens admitted 

that he provided no information other than the affidavit. Stephens Dep., RE 52-3, 

33:23-34:1; PageID#577. Third, it is misleading because it omits the glaring 
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differences between the flyers and the first two letters. The first investigator, Sgt. 

Lator, specifically referred to the February 2013 documents as “typewritten.” Id., 

PageID#445. From reviewing the laboratory report, it does not appear that 

Defendant Stephens even provided the first two letters to the laboratory for 

questioned document analysis. Id., PageID#535.  

The failure to include the letters is understandable but those differences and 

others should have been explained to the magistrate instead of Defendant 

Stephens’ false conclusion. The chart at Plaintiffs’ Response, Attachment 5, 

PageID#940 shows some basic and obvious differences in the documents. The 

chart is not offered as substantive evidence but a summary of the observable 

differences in the letters which are attached to Defendant’s motion. Exhibit A to 

Stephens’ Motion, RE 52-2, PageID#486-488, 489, 490, 505-514, 521-522. 

b. Presence of other Beemer targets as suspects. 

Unfortunately for Defendant Stephens, Trooper Glentz had previously 

submitted the first two letters for fingerprint analysis in November 2013. Trooper 

Glentz listed the following suspects: Lewis Robert Sanford, Jesse Lee Peffer, 

Douglas Wayne Frary, and Carlton Harvey Holt. Exhibit A. to Stephens’ Motion, 

RE 52-2, PageID#533. The only identifiable prints were of a police officer that 

handled them in the course of her duties.  Defendant Stephens’ credibility is fatally 
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injured when the initial investigation of the first two letters is examined. It started 

with an investigator from the Central Michigan Enforcement Team, Liz West, 

creating incident report 48-13 in which she specifically identified Sanford, Frary, 

and Holt in addition to Plaintiffs as suspects. Attachment 7 to Plaintiffs’ Response, 

RE 63-8, PageID#959. Page 2 of D/Sgt. Lator’s report identifies Officer West’s 

report as an external document and he took possession of the first two letters at that 

time. Exhibit A to Stephens’ Motion, RE 52-2, PageID#445. 

c. Unreasonable reliance on officers involved in the investigation and failure 

to conduct independent investigation. 

At his deposition, Defendant Stephens was given an opportunity to explain 

his reasoning for believing he had probable cause articulated in the affidavit. He 

was the third person assigned to investigate the case concerning the anonymous 

letters and political flyers. He explained that the investigation was initially 

assigned to a Detective Sergeant who was promoted and it was then assigned to a 

trooper. That trooper remained on the case until additional flyers came out. At this 

point, the drug team asked him to assist on it. This is the same drug team that 

provided him the hunch as to the suspect. Stephens Dep., RE 52-3, 7:13-8:6; 8:1-8,  

PageID#571. He explained the thought processes of Lieutenant Abendroth of 

CMET as follows:                        
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A   Because Mr. Peffer was upset that Mr. Beemer had provided some 

information which led to his arrest.  He suspected that -- this is what he 

told me anyway -- that as Mr. Peffer had dealings with CMET, which 

is Lieutenant Abendroth's team, and with TNT as a result of that 

information and was charged in both Mecosta and Osceola counties as 

a result of that information, and the fact that the flyers stated – had 

both Mecosta County and Osceola County and CMET and TNT on 

them, they suspected that Mr. Peffer had a grudge against Mr. Beemer 

and created the flyers and disseminated them.  

  Q    Anything else he told you during that conversation or later that 

would add to that? 

  A    The fact that the first round of flyers that came out -- well, not the 

letter, but the flyers came out in June, which corresponded with Mr. 

Peffer's sentencing in his case. 

   Q   Are you sure it corresponded to his sentencing or his plea 

agreement? 

   A    I guess I'm not sure, but a hearing that was bringing his case to a -

- near to a conclusion was my understanding. 

   Q    Did you involve yourself at all in learning about the details of the 

original charges and the plea agreement in the drug case? 

   A    On --  

                  MR. FROEHLICH:  Object to form and foundation.  

        You can answer. 

   Q    For Mr. Peffer. 

   A    I reviewed it but I didn't study it in great detail. 

   Q    Do you think taking those drug charges -- and I'm asking just for 

your opinion.  But do you think taking those drug charges all the way 

down to a false pretenses was a pretty good deal? 

   A    Seemed to be.  

                  MR. FROEHLICH:  For Mr. Peffer? 

                  MR. BOSTIC:  For Mr. Peffer. 

  Q    Yes, a good deal for Mr. Peffer? 

  A    Yeah. 

  Q    Did that change your view at all as to whether Mr. Peffer should 

be upset? 

  A    No. 

  Q    Anything else at any time Lieutenant Abendroth told you that 

would add to the suspicion of Mr. Peffer? 
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  A    I guess the fact that any of the other individuals that information 

was provided about only involved CMET.  It didn't involve both teams.  

It didn't involve both counties. Mr. Peffer was the only one that 

involved both. 

(Stephens Dep,, RE 52-3, 29:25 to 31:19; PageID#576-577.) 

 

Defendant Stephens made no effort to even inquire as to why Lt. Abendroth 

was claiming Plaintiff Jesse Peffer was upset. Even if he was, there was no 

evidence presented even by hearsay that Plaintiff Jesse Peffer took any action or 

made any threats of retaliation. Defendant Stephens did have access to the 

informant card and reliability card for Mr. Beemer, the informant, and was able to 

look up the report numbers for other cases where Mr. Beemer worked as an 

informant. Stephens Dep., RE 52-3, 31:14-33:1; PageID#577.  He did not talk to 

any of those individuals and he did not execute search warrants on their homes. Id., 

33:2-9; PageID#577. Defendant Stephens did not even investigate the resolution of 

the other cases brought against the other individuals Mr. Beemer targeted. Id., 

33:10-15; PageID#577. 

2.  Disregarding other suspects. 

a. Potential suspect identified by the prosecutor. 

Defendant Stephens also contacted the Chief Assistant Prosecutor in 

Mecosta to determine his opinion as to why Mr. Peffer was a suspect. Defendant 

Stephens claims that the Chief Assistant Prosecutor, Brian Thiede, did review the 
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affidavit for the search warrant to search Plaintiffs’ home but he did not sign it. Id., 

34:8-35:2; PageID#578. Defendant Stephens explained that Mr. Jaklevic, the 

prosecutor running for judge, declared a conflict of interest a week after his Chief 

Assistant Prosecutor reviewed the search warrant for Plaintiffs’ home. Id., 35:18-

25; PageID#578. This obviously creates a serious question about why the detective 

would continue pursuing Plaintiffs while the very prosecutor’s office that reviewed 

the warrant claimed a conflict of interest because the source of the suspicious 

documents might be a political opponent. The only information Mr. Thiede 

provided was cumulative to what Detective Abendroth provided: 

   Q    What else did Mr. Thiede tell you about why Mr. Peffer should 

be a suspect? 

   A    I just recall the fact that Mr. Peffer went through Mecosta 

County courts, Brian Thiede prosecuted it and that Thomas Beemer 

was the individual who had provided the information that was 

pertinent to that case.  Anything else other than that I don't – 

Id., 36:18 to 36:24; PageID#578. 

 

b. Other Beemer targets.  

He had access to the seized physical evidence. Id., 9:22-24; PageID#571. 

During 2014, he became aware that the Mecosta County Prosecutor’s Office had 

requested a special prosecutor because the flyers may have been connected to the 

prosecutor’s political opponent since they were both running for the same open 

judicial seat. He said it was “considered, but [he] wasn’t able to find any evidence 
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of that.” He did not interview or contact the judicial seat opponent. Id., 9:25- 12:5; 

PageID#571. 

Defendant Stephens did not drop this lead in good faith and he could not 

possibly have considered it between the time he received the call from Lt. 

Abendroth and obtained the search warrant. In his affidavit, Defendant Stephens 

purports to explain the lack of exploration of the prosecutor’s political opponent 

but attempts to convince the Court that he “explored” it or “considered” it. In ¶¶11 

– 14 and because of the political nature of the June and July 2014 flyers, he claims 

to have considered the possibility that it could have been the opponent for the open 

judicial seat but – after talking with the prosecutor – Defendant Stephens 

determined that the opponent would have nothing to gain. Exhibit A to Stephens’ 

Motion, Affidavit of Defendant Stephens, RE 52-2, PageID#440-441. There are 

several problems with the credibility of this statement. First, the conclusion that the 

open would have nothing to gain is nothing short of ludicrous. If the public became 

incensed with Jaklevic, the opponent would have won the election. Second, the 

affidavit for the search warrant does not explain any of these self-serving 

comments to the reviewing magistrate. The only mention of the judicial election is 

at ¶4.b. which states “The flier indicates that Beemer was the owner of a 

dispensary in Big Rapids that was shut down due to several charges. The flier 
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states that Prosecutor Peter Jaklevic set Beemer free. It states to vote for Peter 

Jaklevic for District Court Judge claiming he is a friend of criminals.”  The record 

demonstrates that Defendant Stephens involvement started on July 30, 2014 

(Exhibit A to Stephens’ Motion, RE 52-2, PageID#456 [Page 1 of Stephens’ 

report]; PageID#562 [Affidavit for search warrant]; Stephens Dep., RE 52-3, 8:4-

21, PageID#571.  

In April, May, June, and July of 2014, Trooper Glentz remained on the case 

and it sat stagnant while they waited to interview Jesse Peffer. On July 18, 2014, 

he discovered that the prosecutor’s office claimed they never received the report to 

review. Exhibit A to Stephens’ Motion, RE 52-2, PageID#453. The next 

involvement by Trooper Glentz was a request from Defendant Stephens for him to 

pick up two flyers from two business locations. This occurred on July 31, 2014. 

Id., PageID#454. Defendant Stephens had already obtained the search warrant. Id., 

PageID#495. This was apparently without an official prosecutor review.  

Defendant Stephens denied being given a copy of the Mecosta County Prosecutor’s 

petition for appointment of special prosecutor. Id., 9:25-10:2; PageID#571. He 

admitted at his deposition, however, that the conversation about the potential 

conflict of interest was with Prosecutor Thiede who had replaced Jaklevic after the 

search warrant was executed. Stephens Dep., RE 52-3, 11:5-11. The evidence 
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therefore establishes that within the 24 hours that Defendant Stephens was on the 

case he became aware of the political nature of the June and July 2014 flyers and 

did absolutely nothing except remain focused on the hunch of the CMET officers – 

not even the hunch of the previous investigators who had been on the case for well 

over one year.  

c. Failure to investigate political list identifiers. 

Some of the envelopes seized had mysterious numbers by the names of the 

addressees. He asked the Mecosta County Prosecutor, the Prosecutor’s Chief 

Assistant, and the drug team Detective but none of them knew what they were. Id.,  

12:11-14:8; PageID#572. 

d. Failure to investigate phone number on facsimile machine header. 

One of the letters was sent to a Meijer gas station on or about June 24, 

2014 and it had a facsimile header that included a telephone number. 

Defendant Stephens did not pursue that potential lead. Id., 26:18-27:5; 

PageID#575.  

3.   Failure to obtain prosecutor approval of the initial search 

warrant.  

Defendant Stephens claimed that Thiede reviewed the search warrant. 

He then acknowledged that it was not signed. He claimed that he did not 
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know why Thiede did not sign it. Stephens Dep., RE 52-3, 34:12-35:2, 

PageID#578; Exhibit A to Stephens’ Motion, RE 52-2, PageID#564. There 

is potentially a credibility issue here for a jury to consider. Defendant 

Stephens admits that he did not consider going to a different county even 

knowing about the political nature of the flyer on July 30, 2014. Stephens 

Dep., RE 52-3, 35:18-36:7, PageID#578. Plaintiffs acknowledge that the 

petition for special counsel was not signed until a week later but it defies 

common sense that this experienced detective and those prosecutors were 

not aware of the perception of them doing the investigation. It is highly 

likely that either Thiede did not review the affidavit for the search warrant or 

knew better than to sign it for ethical reasons.  

4. Retaliatory pursuit because of Freedom of Information Act 

request. 

Defendant Stephens had MSP headquarters tell him who had made Freedom 

of Information Act requests concerning the investigation of Mr. Peffer. He did so 

because the flyers had portions of police reports and charging documents on them. 

He learned that Attorney Eric Misterovich had made such a request. Defendant 

Stephens apparently relied on the fact that Mr. Misterovich was counsel for 

Plaintiff Jesse Peffer but failed to consider that in April or May of 2013, Mr. 
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Misterovich was replaced by Attorney James Samuels. Mr. Misterovich’s letter 

request is dated August 6, 2014 long after the plea and sentencing and long after 

the last batch of flyers in July 2014.
8
 When asked if there was anything on the 

flyers that would not be in the court files, he said “I guess I can’t answer that. I’m 

not sure what would be in the court files and what wouldn’t be.” Id., 38:10-22; 

PageID#579. He was asked to identify a portion of Deposition Exhibit 5 which 

contained a header from a police report on it.
9
 The report was Beemer’s report, not 

Plaintiff Jesse Peffer’s report. Id., 39:1-21; PageID#579. Even though it is 

somewhat troubling that a detective would attempt to create a link between a 

request submitted under an open government law and criminal activity, in this case 

it not only failed to add to any probable cause but the outcome of the request was 

not even pursued. Defendant Stephens was not even aware as to whether his 

headquarters had granted or denied the Freedom of Information Act request. Id., 

40:19-41:4; PageID#579. Again, the pattern of looking for connections with no 

meaning or explanation simply leads to hunches, speculation, or conjecture. 

The scenario here is one of a knee jerk reaction by a drug team. It is a fair 

inference that they were upset with the plea bargain reached by Mr. Peffer and they 

were frustrated that he and Mrs. Peffer were challenging them. Sgt. Lator began 

                                                 
8
 Mr. Misterovich was involved again to get property returned.  

9
 One of the flyers. See RE 52-2, PageID#521. 
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investigating the case on March 15, 2013 and Trooper Glentz had the reins for a 

total of 16 months by the end of July 2014. New flyers came out near the end of 

July 2014 and CMET wanted something done immediately. Defendant Stephens 

put in the search warrant affidavit that he was contacted on July 30, 2014 by Lt. 

Abendroth. Exhibit A to Stephens’ Motion, Search Warrant Affidavit, ¶4, RE 52-2, 

PageID#493. He testified that this was because Trooper Glentz was either off that 

day or not available for some other reason. Stephens Dep., RE 52-3, 8:12-21; 

PageID#571. Again, Defendant Stephens credibility is damaged by Trooper Glentz 

supplemental report which shows that the very next day Trooper Glentz retrieved 

an additional flyer. Exhibit A to Stephens’ Motion, RE: 52-2, PageID#454-455. 

Certainly there could be a plausible explanation but with all of the other 

inconsistencies, the inference must fall in Plaintiffs’ favor. Defendant Stephens 

was recruited and managed to complete the investigation, discover probable cause, 

obtain a warrant and search the Peffer residence within 24 hours where two other 

detectives were unable to solve the case in 16 months. Stephens Dep., RE 52-3, 

8:9-21; PageID#571. 

5. Lack of honest dealings with Plaintiff Jesse Peffer. 

At the time the search warrant was executed, Plaintiff Jesse Peffer asked 

Defendant Stephens to tell him what the probable cause was for the search. The 
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question was asked early in their conversation. Defendant Stephens told Mr. Peffer 

he would let Mr. Peffer know when he was done. Jesse Peffer Dep., RE 52-4, 

93:11-22; PageID#606. He never did. Defendant Stephens also told Mr. Peffer he 

would give him the property back within 30 days and he did not. He also did not 

return phone calls seeking the property back. Id., 104:18-22; PageID#609. 

F. Legal concepts of good faith reliance. 

United States v. Leon, 468 U.S. 897, 104 S.Ct. 3405, 82 L.Ed.2d 677 (1984) 

created a good faith exception to the exclusionary rule where items seized pursuant 

to the warrant would not be suppressed. Plaintiffs assert that the analysis equally 

applies to §1983 actions to determine if an officer reasonably relied on his warrant 

to avoid liability or to receive qualified immunity. Yancy v. Carroll Cnty., Ky., 876 

F.2d 1238 (6
th

 Cir. 1989) citing Malley v. Briggs, 475 U.S. 335, 344-45, 106 S.Ct. 

1092, 89 L.Ed.2d 271 (1986). The Leon decision also identified four specific 

situations in which an officer's reliance on a subsequently invalidated warrant 

would not be objectively reasonable: (1) when the warrant is issued on the basis of 

an affidavit that the affiant knows (or is reckless in not knowing) contains false 

information; (2) when the issuing magistrate abandons his neutral and detached 

role and serves as a rubber stamp for police activities; (3) when the affidavit is so 

lacking in indicia of probable cause that a belief in its existence is objectively 
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unreasonable; and, (4) when the warrant is so facially deficient that it cannot 

reasonably be presumed to be valid. See Leon, 468 U.S. at 914–923, 104 S.Ct. 

3405; United States v. Savoca, 761 F.2d at 296 (consolidating the last two 

situations); United States v. Weaver, 99 F.3d 1372, 1380 (6th Cir.1996) (listing 

situations three and four as separate considerations). 

Situation 1, false or reckless statements, is supported by some of the 

circumstances above. Primarily, the lack of similarity in many of the documents 

and the false information about the importance of the postmark. The failure to 

present any information about the other Beemer targets also falls into this category. 

Situation 3, objectively unreasonable reliance, is also supported by the 

circumstances above. No effort was made to determine whether Plaintiffs had even 

replaced their computers seized in 2012. No effort was made to look at the political 

opponent, the motives of the CMET officers, the reasonableness of their 

conclusions, or the timing of the other criminal cases. Defendant Stephens began 

and ended his involvement in apparently 24 hours knowing these other avenues 

were there. There was either no prosecutor review or a prosecutor with a conflict of 

interest reviewed the search warrant. That is objectively unreasonable. 

The test is “whether a reasonably well trained officer would have known that 

the search was illegal despite the magistrate's authorization.” Leon, supra, at 922 
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n. 23. Laughton held that when the third Leon situation is being considered 

(objectively unreasonable reliance), the Court does not consider information the 

officer had that was not presented to the reviewing magistrate. Laughton, at 751-

752. This is not the case, however, when determining whether the affiant lied to or 

mislead the magistrate by making false statements or material omissions.  

CONCLUSION 

Defendant Stephens utterly failed to do any independent investigation. He 

was aware of a laboratory report showing no fingerprints. That same report 

identified all other Beemer targets and they were ignored. He did not even consider 

the political opponent of the judicial candidate being a suspect during the 24 hours 

between his assignment and the search. In spite of having the exact same amount of 

evidence pointing toward Plaintiffs, the judicial candidate, and the other three 

Beemer targets, he talked a state magistrate into a search warrant for Plaintiffs’ 

dwelling based on wild speculation, biased opinions, false statements, and material 

omissions.  

The conclusions he reached were barely a hunch much less probable cause. 

Mr. Peffer went through a two year process only to have his home invaded again 6 

weeks later based on absolutely nothing. Another set of electronics was then held 

until after this instant lawsuit was filed. This search was simply based on thin air 

      Case: 17-1072     Document: 14     Filed: 03/15/2017     Page: 53



47 

 

and has a definitive taste of retaliation. For the same reasons probable cause was 

absent, there can be no good faith reliance to make the Defendant’s conduct 

reasonable or subject to qualified immunity. 

RELIEF REQUESTED 

WHEREFORE, Plaintiffs respectfully request this Honorable Court reverse 

the grant of immunity to Defendant Stephens and remand this matter to the trial 

court for trial. 

March 15, 2017    /s/ J. Nicholas Bostic 

Date      J. Nicholas Bostic P40653 

      Attorney for Plaintiffs 
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