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QUESTION PRESENTED FOR REVIEW

Does a private citizen have the right to revoke a
law enforcement officer’s implied license to enter prop-
erty to conduct a knock-and-talk by placing a "No Tres-
passing" sign on their property?
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LIST OF PARTIES

The parties to this proceeding include: James Rob-
ert Christensen, Jr. (hereinafter "Petitioner") and the
State of Tennessee (hereinafter "the State").
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OPINIONS BELOW

The Supreme Court of Tennessee’s opinion, the
subject of this petition, has now been published at 517
S.W.3d 60 (Tenn. 2017). (Appendix ("App.") __) The
Tennessee Court of Criminal Appeal’s published deci-
sion at 2015 Tenn. Crim. App. LEXIS 357 (Tenn. Crim.
App. Feb. 3, 2015) affirming Petitioner’s conviction is
reproduced in the appendix to this petition. (App. __.)

STATEMENT OF JURISDICTION

The Supreme Court of Tennessee issued its deci-
sion in the case of State of Tennessee v. James Robert
Christensen, Jr., No. W2014-00931-SC-Rll-CD, 2017
Tenn. LEXIS 195 (Tenn. Apr. 7, 2017) on April 7, 2017.
Claiborne H. Ferguson, Counsel of Record for Peti-
tioner, filed an Application to Extend Time to File a Pe-
tition for a Writ of Certiorari with United States
Supreme Court Justice Elena Kagan on June 16, 2017.
Justice Kagan granted counsel’s request on June 21,
2017 and extended the time to file until September 4,
2017.

The Supreme Court will have jurisdiction over
this matter because 28 U.S.C. § 1257(a) gives the Court
jurisdiction over an appeal of a final judgment ren-
dered by the highest court of a State where any title,
right, privilege, or immunity is specially set up or
claimed under the Constitution.
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CONSTITUTIONAL AND
STATUTORY PROVISIONS

1. The Fourth Amendment to the United States
Constitution states:

The right of the people to be secure in their
persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not
be violated, and no warrants shall issue, but
upon probable cause, supported by oath or af-
firmation, and particularly describing the
place to be searched, and the persons or things
to be seized.

2. Article I, § VII of the Tennessee Constitution
states:

That the people shall be secure in their per-
sons, houses, papers and possessions, from un-
reasonable searches and seizures; and that
general warrants, whereby an officer may be
commanded to search suspected places, with-
out evidence of the fact committed, or to seize
any person or persons not named, whose of-
fences are not particularly described and sup-
ported by evidence, are dangerous to liberty
and ought not be granted.

STATEMENT OF THE CASE

Following a jury trial in the Circuit Court of Ten-
nessee at Covington, James Robert Christensen, Jr.
(hereinafter "Petitioner") was convicted of resisting ar-
rest in violation of T.C.A. § 39-16-602; promoting the
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manufacture of methamphetamine in violation of
T.C.A. § 39-17-433; initiating the manufacture ofmeth-
amphetamine in violation of T.C.A. § 39-17-408; and
two counts of possession of a firearm during the com-
mission of a dangerous felony in violation of T.C.A.
§ 39-17-1324. The pertinent facts that form the basis
for review by the Supreme Court of the United States
are as follows:

On August 3, 2013, narcotics investigators of the
Tipton County Sheriff’s Department received orders to
investigate a particular purchase of pseudoephedrine
based on a tip from a confidential informant. The in-
vestigators tracked the purchase of pseudoephedrine
to the girlfriend of an individual known to one of the
investigators "through [his] law enforcement career."
These facts led the investigators to Beaver Creek Lane
in Tipton County, Tennessee. That day, the investiga-
tors arrived in an unmarked vehicle and plain clothes.

Once there, the investigators happened upon the
girlfriend who purchased the pseudoephedrine and in-
quired about the whereabouts of her boyfriend. After
the exchange, the boyfriend walked over to the inves-
tigators’ location from the neighboring property and
told them that he had taken the pseudoephedrine to
the house from which he came. Upon gathering this in-
formation, the investigators left the first residence and
proceeded to go next door. The neighboring residence is
the dwelling house of Petitioner.

The record reflects that Petitioner had at least two
"No Trespassing" signs and one "Private Property" sign
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located in his driveway and elsewhere on his property.
In fact, the driveway that the investigators drove down
to reach Petitioner’s house required them to drive di-
rectly past a "No Trespassing" sign. At trial, each in-
vestigator testified that they did not see the signs.
However, the reliability of such testimony was at-
tacked through Petitioner’s witnesses.

The investigators then proceeded to park their ve-
hicle and walk up the driveway in an exercise of what
is known as a "knock and talk." Petitioner saw that the
investigators were approaching and stepped out onto
the porch. At this time, he promptly locked his front
door as the investigators were already walking onto
the porch. Investigators believed that they smelled an
odor that they associated with the illegal manufacture
of methamphetamine. The investigators then asked
Petitioner for consent to enter the home but were de-
nied. Thereafter, Petitioner demanded that the inves-
tigators leave the premises. However, the investigators
believed that there were sufficient exigent circum-
stances to search the home. One investigator pro-
ceeded to detain Petitioner while the other kicked open
the previously locked front door. Petitioner was ulti-
mately handcuffed following a minor struggle.

Subsequently, additional deputies arrived at the
scene while Petitioner was detained. Petitioner even-
tually stated that methamphetamine was in his
freezer after investigators searched the premises for a
substantial period of time. The investigators located
the methamphetamine lab and promptly disposed of it.
They then reinitiated the search and found additional
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labs located in a separate deep freezer. The search also
unveiled multiple weapons and additional items typi-
cally used in the manufacture of methamphetamine.

The investigators later admitted that they did not
have probable cause to enter Petitioner’s property. In
fact, they did not have probable cause until they en-
tered the property - despite several "No Trespassing"
signs - mounted on the porch and believed that they
smelled an odor associated with the manufacture of
methamphetamine. Neither investigator attempted to
procure a valid search warrant prior to this exchange.

Petitioner was subsequently indicted in the Cir-
cuit Court of Tipton County, Tennessee for the Twenty-
Fifth Judicial District on November 4, 2013 on five
charges including: (1) resisting arrest; (2) promotion
of methamphetamine manufacture; (3) initiation of
methamphetamine manufacture; and (4) possession of
a firearm during commission of a dangerous felony
(two counts). The federal question at issue in this case
was initially raised in Petitioner’s Motion to Suppress
filed on February 20, 2014. Tech. R. at 20-21. Specifi-
cally, Petitioner asserted that the "No Trespassing"
sign evidenced an expectation of privacy that pre-
cluded the officers from making a warrantless entry
upon Petitioner’s property. Oral argument on the mo-
tion was heard on March 7, 2014, after which, the court
denied the Motion on the grounds that:

The officers knew of the purchase and posses-
sion of materials used to manufacture meth
and were told the materials were delivered to
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the defendant’s home ... and that an active
meth lab was in progress. With this knowl-
edge they had the authority to investigate
despite the no trespassing signs. When the of-
ricers approached the trailer and smelled the
strong odor of an active meth cook, that estab-
lished reasonable grounds for the officers to
enter the home and discontinue the meth lab’s
production.

Tech. R. at 43. Petitioner was ultimately found guilty
of the above-referenced charges.

Petitioner submitted his Notice of Appeal to the
Circuit Court on May 16, 2014. Tech. R. at 80. The ap-
peal as of right came before the Court of Criminal Ap-
peals of Tennessee at Jackson on February 3, 2015.
Petitioner assigned error to the denial of the Motion to
Suppress by the Circuit Court. The appellate court
subsequently affirmed the Circuit Court’s denial of the
Motion concluding that "the [No Trespassing] sign in
this case would not have prevented the casual visitor
or the reasonably respectful citizen from approaching
appellant’s residence. Therefore, the sign did not re-
voke the implied invitation .... "State v. Christensen,
2015 Tenn. Crim. App. LEXIS 357, at "30-31 (Tenn.
Crim. App. May 14, 2015).

Thereafter, Petitioner filed an Application for Per-
mission to Appeal to the Tennessee Supreme Court on
July 14, 2015, asserting that the circuit court and ap-
pellate court erred in denying its Motion to Suppress.
For reasons to be discussed below, the Supreme Court



of Tennessee held for the Respondent, the State ofTen-
nessee, and found that Petitioner’s claims of a violation
of Fourth Amendment protections were unwarranted.
Petitioner now files this Petition for Writ of Certiorari
to implore the United States Supreme Court to settle
a highly convoluted area of law.

REASONS FOR GRANTING PETITION

I. RECENT DECISIONS BY THE SUPREME
COURT OF THE UNITED STATES HAVE
HAD A PROFOUND IMPACT ON FOURTH
AMENDMENT JURISPRUDENCE.

The Fourth Amendment to the United States Con-
stitution provides, in relevant part, that "[t]he right of
the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and sei-
zures, shall not be violated .... "U.S. Const. amend. IV.
Similarly, Article I, § VII of the Tennessee Constitution
provides that "the people shall be secure in their per-
sons, houses, papers and possessions, from unreasona-
ble searches and seizures." Tenn. Const. art. I, § VII.
This provision - although not a mirror image of the
Fourth Amendment - is considered "identical in intent
and purpose." Sneed v. State, 423 S.W.2d 857, 860
(Tenn. 1968). Furthermore, "federal cases applying the
Fourth Amendment should be regarded as ’particu-
larly persuasive.’" State v. Willis, 496 S.W.3d 653
(Tenn. 2016) (quoting State v. Hayes, 188 S.W.3d 505,
511 (Tenn. 2006)).
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The Fourth Amendment has been interpreted to
protect homes first and foremost. Florida v. Jardines,

569 U.S. 1, 9 (2013) ("But when it comes to the Fourth
Amendment, the home is first among equals"). How-

ever, it is well-established that "[t]he Fourth Amend-
ment does not.., prevent all investigations conducted
on private property; for example, an officer may (sub-
ject to Katz) gather information in ... ’open fields’ -
even if those fields are privately owned - because such

fields are not enumerated in the Amendment’s text."
Jardines, at 9 (2013) (quoting Hester v. United States,
265 U.S. 57 (1924)) (emphasis added). Nonetheless,
this Court has previously recognized that the "area
’immediately surrounding and associated with the
home’... [is] ’part of the home itself for Fourth Amend-
ment purposes.’" Jardines, at 8 (quoting Oliver v.

United States, 466 U.S. 170, 180 (1984)). This area,
known as the curtilage, is the area "’intimately linked
to the home, both physically and psychologically,’ and
is where ’privacy expectations are most heightened.’"
Id. (quoting California v. Ciraolo, 476 U.S. 207, 213
(1986)). The extent of a home’s curtilage is "easily
understood from our daily experience." Id. (quoting

Oliver, 466 U.S. at 182).

In Jardines, supra, this Honorable Court recog-
nized that not every entry upon curtilage is a search
for Fourth Amendment purposes. Thus, the so-called
"knock and talk" by law enforcement agents is permis-
sible under the Fourth Amendment. This notion pre-
vails because "the knocker on the front door is treated
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as an invitation or license to attempt an entry, justify-
ing ingress to the home by solicitors, hawkers and ped-
dlers of all kinds." Jardines, at 1415 (quoting Breard v.
Alexandria, 341 U.S. 622, 626 (1951)). "This implicit
license typically permits the visitor to approach the
home by the front path, knock promptly, wait briefly to
be received, and then (absent invitation to linger
longer) leave." Id. "Thus, a police officer not armed
with a warrant may approach a home and knock, pre-
cisely because that is ’no more than any private citizen
might do.’ "Id. (quoting Kentucky v. King, 563 U.S. 452,
469 (2011)).

Given that this Honorable Court permits knock
and talks on the premise that they are licenses, the
converse implication must also stand true, i.e., that a
homeowner may take steps to revoke or otherwise
limit these implied licenses. The United States District
Court for the Middle District of Florida illustrated this
principle as follows:

[T]he license granted to enter property to
knock on a person’s door is not unlimited. Ra-
ther, it extends unless and until the homeowner
provides "express orders" to the contrary ....
Factors that may aid [in determining the
scope of the implied license] include the ap-
pearance of the property, whether entry might
cause a resident alarm, what ordinary visitors
would be expected to do, and what a reasona-
bly respectful citizen would be expected to do.
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United States v. Holmes, 143 F. Supp. 3d 1252, 1259
(M.D. Fla. 2015) (internal citations omitted). This li-
cense provides a legal framework to the knock and
talk strategies employed by law enforcement agencies.
However, issues of first impression arise when a home-
owner manifests a clear intention to wholly revoke the
implied license such that the public-at-large, and espe-
cially law enforcement officials, can no longer use an
implied license to enter the property in question.

II. THE SUPREME COURT OF TENNESSEE
HAS DECIDED AN IMPORTANT ISSUE OF
FEDERAL LAW THAT HAS NOT BEEN,
BUT SHOULD BE, SETTLED BY THE SU-
PREME COURT OF THE UNITED STATES.

This case is about the emerging dichotomy be-
tween governmental reliance on the doctrine of im-
plied consent to enter private property to conduct a
knock and talk and a citizen’s ability to revoke implied
consent in an exercise of Constitutional privilege. To
date, federal circuits and state courts alike are split on
whether a "No Trespassing" sign is sufficient to revoke
the government’s implied license to enter property.

Absent Supreme Court involvement, courts are
left with the onerous task of reconciling reasonable ex-
pectations of privacy in curtilage with de facto irrevo-
cable licenses in the hands of government. See United
States v. Carloss, 818 F.3d 988, 1004 (10th Cir. 2016)
(Gorsuch, J., dissenting) ("A homeowner may post as
many No Trespassing signs as she wishes. She might
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add a wall or a medieval-style moat, too. Maybe razor
wire and battlements and mantraps besides. Even that
isn’t enough to revoke the state’s right to enter.").
These issues are undoubtedly at the forefront of a
growing tension between courts, legal scholars, and or-
dinary citizens alike.1

A. The Supreme Court of the United States’
guidance is necessary to settle conflict-
ing precedents across federal and state
courts on the exceedingly important is-
sue of whether a private citizen may re-
voke the public’s implied license to enter
privately-owned property.

The U.S. Supreme Court reiterated its recognition
of an implied license in its opinion authored by the late
Justice Antonin Scalia in the landmark case of Florida
v. Jardines, 569 U.S. 1 (2013). As a general matter, the
Jardines Court recognized that "the property of every
man [is] so sacred, that no man can set his foot upon
his neighbour’s close without his leave." Jardines, 133
S. Ct. at 1415 (quoting 2 Wils. K. B., at 291, 95 Eng.

1 The issues implicated by the instant case are strong corol-
laries to the issues presented by United States v. Carloss, 818 F.3d
988 (10th Cir. 2016). These issues are contemporary and compel-
ling. In fact, Associate Justice Neil Gorsuch listed Carloss as one
of the ten most significant cases over which he presided. See
Ephrat Livni, US Supreme Court nominee Neil Gorsuch made a
list of his 10 most significant cases out of 3,000, available at
https://qz.cond910654/supreme-court-nominee-neil-gorsuchs- 10-
most-significant-cases-according-to-gorsuctd (Feb. 18, 2017).
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Rep., at 817.). However, the Court abrogated this prin-
ciple when it discussed the implied license to enter
onto the property of another. Specifically, the Court
reasoned that a "knocker on the front door is treated
as an invitation or license to attempt an entry, justify-
ing ingress to the home by solicitors, hawkers and ped-
dlers of all kinds." Id. "This implicit license typically
permits the visitor to approach the home by the front
path, knock promptly, wait briefly to be received, and
then (absent invitation to linger longer) leave." Id.
Consequently, the Court unwittingly muddled the na-
tional Constitutional landscape even more by holding
that "a police officer not armed with a warrant may ap-
proach a home and knock, precisely because that is ’no
more than any private citizen might do.’" Id. (quoting
Kentucky v. King, 563 U.S. 452,469 (2011)).

The Supreme Court of Tennessee subsequently re-
lied, in large part, on the Jardines reasoning to make
its ruling in the instant case. Specifically, the Tennes-
see Supreme Court analyzed the issue of "whether
posting ’No Trespassing’ signs near an unobstructed
driveway is an express order sufficient to revoke or
limit the implied invitation/license such that a police
officer may not legitimately approach the residence via
the driveway in order to conduct a warrantless knock-
and-talk encounter." State v. Christensen, 517 S.W.3d
60 (Tenn. 2017). The Court ultimately held that "signs
admonishing ’No Trespassing,’ in and of themselves,
are rarely going to be sufficient to revoke the implied
license allowing persons to approach a front door and
knock." Id. at 76. Further, the court exclaimed that
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despite the signage, "the Defendant has failed to
demonstrate that he had a reasonable expectation that
ordinary citizens would not occasionally enter his
property by walking or driving up his drive way and
approaching his front door to talk with him ’for all of
the many reasons that people knock on front doors.’"
Id. at 78 (quotingNieminski v. State, 60 So. 3d 521,528
(Fla. Dist. Ct. App. 2011). This reasoning reflects one of
many approaches to the issue of whether a No Tres-
passing sign is sufficient to revoke an implied license
to enter property. State and federal courts alike are
split over the approach that they will follow. The fol-
lowing subsections will analyze the ever-growing split
of authority among courts to show that intervention by
the United States Supreme Court is duly warranted,
and necessary to settle a tumultuous area of constitu-
tional jurisprudence.

1. There is a split of authority among
state courts on this issue.

State courts of last resort are among the most in-
consistent when analyzing the issue of whether a No
Trespassing sign can revoke a law enforcement of-
ficer’s ability to enter the private property of another
to conduct a knock and talk. This split between state
courts illustrates the need for intervention from the
United States Supreme Court. See SuP. CT. R. 10(b)
(stating that the Supreme Court of the United States
will grant certiorari only for compelling reasons, and
that a compelling reason may be found where a state
court of last resort has decided an important federal
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question in a way that conflicts with the decision of an-
other state court of last resort). The following cases are
representative of the continuously developing area of
Fourth Amendment jurisprudence.

In making its decision in State v. Christensen, 517
S.W.3d 60 (Tenn. 2017), the Tennessee Supreme Court
followed a line of cases that consider the totality of the
circumstances approach regarding whether an implied
license has been revoked. Christensen, at 77 ("Accord-
ingly, we hold that, under the totality of the circum-
stances, the Defendant’s ’No Trespassing’ signs posted
near his unobstructed driveway were not sufficient to
revoke the implied license referred to in Jardines.");
See also Powell v. State, 120 So. 3d 577 (Fla. Ct. App.
2013). In so doing, the court reasoned that "a home-
owner who posts a ’No Trespassing’ sign is simply mak-
ing explicit what the law already recognizes: that
persons entering onto another person’s land must have
a legitimate reason for doing so or risk being held civ-
illy, or perhaps even criminally, liable for trespass."
Christensen, at 76. Moreover, the court reversed lower
court decisions by finding that the defendant did not
have a reasonable expectation of privacy. Christensen,
at 77 (citingKatz v. United States, 389 U.S. 347 (1967)).
The Christensen court found that:

Even if the Defendant had an actual, subjec-
tive expectation that his signs would keep all
persons from entering his property under all
circumstances, a reasonable member of so-
ciety would not view that expectation as rea-
sonable and justifiable. Rather, a reasonable
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member of society would view the Defendant’s
"No Trespassing" signs as simply forbidding
any unauthorized or illegitimate entry onto
his property. In short, the Defendant has
failed to demonstrate that he had a reasona-
ble expectation that ordinary citizens would
not occasionally enter his property by walking
or driving up his driveway and approaching
his front door to talk with him "for all of the
many reasons that people knock on front
doors."

Christensen, at 78 (internal citation omitted). This
case is representative of the totality of the circum-
stances approach when determining whether a citizen
has revoked an implied license to enter his property.
See Powell v. State, 120 So. 3d 577 (Fla. Dist. Ct. 2013);
Jones v. State, 943 A.2d 1 (Md. Ct. Sp. App. 2008); State
v. Kuchera, 2002 Wash. App. LEXIS 2620 (Wash. Ct.
App. Nov. 1, 2002). However, there is marked dissimi-
larity among courts of last resort across the country.

The Supreme Court of Louisiana had occasion
to analyze similar principles in the case of State v.
Roubique, 421 So. 2d 859 (La. 1982). In that case, the
Supreme Court of Louisiana chose to follow the oppo-
site analytical thread than that of the Supreme Court
of Tennessee. In Roubique, the court examined, in part,
whether a sign adorned with "Private Road, No Tres-
passing" was sufficient to revoke law enforcement’s im-
plied license. The court found that the sign, which was
posted at the entrance to the defendant’s driveway, was
"ample evidence of [the defendant’s] intent to preserve
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his privacy" and the government’s entry onto the de-
fendant’s property violated the Fourth Amendment of
the United States Constitution. Roubique, at 862 (cit-
ing Katz v. United States, 389 U.S. 347 (1967)). This
case represents a clear contrast from the reasoning of
the Supreme Court of Tennessee. Specifically, the
Roubique court, in making its holding, has determined
that a simple "No Trespassing" sign, and the like, is
sufficient to create a constitutionally protected reason-
able expectation of privacy in property that would oth-
erwise be accessible via an implied license. This case
stands for the proposition that a No Trespassing sign,
in and of itself, is sufficient to revoke the public’s im-
plied license to enter property. See also State v. Poulos,
942 P.2d 901 (Or. Ct. App. 1997).

The Supreme Court of North Dakota takes a more
nuanced approach to whether a "No Trespassing" sign
can sufficiently revoke the public’s implied license to
enter property. That court’s approach appears to be
premised, in large part, on the location of the sign at
issue. The court’s opinion in State v. Kochel, 744 N.W.2d
771 (N.D. 2008) is illustrative. In Kochel, the defendant
resided in a mobile home with a "fully enclosed addi-
tion with its own storm door." Kochel, at 773. The de-
fendant displayed a "no hunting or trespassing" sign
on the "handrail next to the steps" of the addition. Id.
Despite the appropriate signage, law enforcement of-
ricers trespassed onto the property during a routine
welfare check and discovered drug paraphernalia
within the protected area of the addition. Id. In mak-
ing its holding, the court recognized the standard set
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out by the United States Supreme Court in Oliver v.
United States, 466 U.S. 170, 179 (1984). Kochel, at 773
("The United States Supreme Court has determined

’no trespassing’ signs in open fields cannot effectuate
an increased expectation of privacy.") (internal citation
omitted). However, the court placed clear significance
on the location of the sign at issue. Kochel, at 733 ("[A]
’no trespassing’ sign on a structure, particularly a res-
idence, indicates a reasonable expectation of privacy.").
Specifically, the court reasoned that

A "no trespassing" sign posted on a residence
indicates uninvited guests, including law en-
forcement officers lacking a warrant, are un-
welcome .... The "no hunting or trespassing"
sign alerts members of the public that [the de-
fendant’s] addition is a private area not acces-
sible without the resident’s permission. Any
uncertainty that the addition is an integral
part of the home where privacy is reasonably
expected is removed by the presence of the
sign.

Id. at 774; but see State v. Mittleider, 809 N.W.2d 303
(N.D. 2011)

Here, [the defendants] posted "no trespassing"
signs around their farmstead, and it is un-
clear from the record how closely the signs
were posted to the entrance ... any member
of the public would have entered the farm-
stead in the same manner the officers did, and
there was no evidence "that there was a ’no
trespass’ sign mounted on a post or immedi-
ately to the edge of the road[.]"
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The Supreme Court of North Dakota’s approach
tends to suggest that a "No Trespassing" sign alone
may constitute a sufficient revocation of the public’s
implied license. However, its level of emphasis on the
location of the sign makes its approach relatively
unique.

Courts in other jurisdictions have held that the
public’s implied license to enter property can be effec-
tuated by "No Trespassing" signs or physical barriers.
This approach is illustrated in State v. Dixson, 766 P.2d
1015 (Or. 1988). In Dixson, the Supreme Court of Ore-
gon held that there are several alternative methods to
establish a reasonable expectation of privacy in prop-
erty beyond the residence’s curtilage. Dixson, at 1024.
The court had occasion to analyze this constitutional
principle after law enforcement officers ignored at
least three "No Hunting" signs while they investigated
a confidential tip that claimed that marijuana was
being grown on the defendant’s property. The court ex-
pressly recognized that the public, and law enforce-
ment officers alike, may hold an implied license to
enter property of another. Dixson, at 1024 ("In this
state, with its expanses of rough and open country,
hiking, camping and the like commonly occur on land
that is owned by large companies and individuals.")
(internal citation omitted). However, this license can
be revoked. Id. ("A person who wishes to preserve a

constitutionally protected privacy interest in land out-
side the curtilage must manifest an intention to ex-
clude the public by erecting barriers to entry, such as
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fences, or by posting signs.") (emphasis added). The
court also reasoned that:

[O]wners of even large tracts may, at some ex-
pense, take steps to keep out intruders. In this
society, signs, such as "No Trespassing" signs,
the erection of high, sturdy fences and other,
similar measures are all indications that the
possessor wishes to have his privacy re-
spected. Allowing the police to intrude into
private land, regardless of the steps taken by
its occupant to keep it private, would be a sig-
nificant limitation on the occupant’s freedom
from governmental scrutiny.... This rule will
not unduly hamper law enforcement officers
in their attempts to curtail the manufacture
of and trafficking in illegal drugs, because it
does not require investigating officers to draw
any deduction other than that required of the
general public: if land is fenced, posted or oth-
erwise closed off, one does not enter it without
permission or, in the officers’ situation, per-
mission or a warrant.

Id. (emphasis added). The approach of the Supreme
Court of Oregon reflects an "either or" approach to the
issue at hand. See People v. Scott, 593 N.E.2d 1328 (N.Y.
1992); Cooksey v. State, 350 S.W.3d 177 (Tex. Ct. App.

2011); State v. Hubbel, 951 P.2d 971 (Mont. 1997). This
approach is distinct from the aforementioned cases,
and thus, is further representative of the split of au-
thority among state courts on this issue.

The cases discussed above are representative of
the different approaches to which state courts adhere
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when examining the crossroad between the public’s
(and government’s) ability to utilize an implied license
to enter private property. These cases reflect an incon-
sistent split between the state courts. This variation
among state courts demonstrates the necessity of in-
tervention by the Supreme Court of the United States.
Absent such intervention, the constitutional landscape
at issue will be further muddied across jurisdictions.
Accordingly, Petitioner prays to this Honorable Court
to grant its Petition for Writ of Certiorari on this basis
in accordance with Supreme Court Rule 10(b).

2. There is a split of authority among
federal circuits on this issue.

Federal circuits are fraught with inconsistences
similar to state courts with regard to whether an indi-
vidual can effectively revoke the government’s implied
license to traverse onto private property. This split of
authority among the circuits demonstrates the need
for the Supreme Court of the United States to provide
overdue guidance on the issue at hand. See SuP. CT. R.
10(a) (stating that the Supreme Court of the United
States will grant certiorari only for compelling reasons,
and that a compelling reason may be found where a
United States court of appeals has decided an ira-
portant federal question that conflicts with a decision
by a state court of last resort); SuP. CT. R. 10(c) (stating
that the Supreme Court of the United States will grant
certiorari only for compelling reasons, and that a com-
pelling reason may be found where a United States
court of appeals has decided an important question of
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federal law that has not been, but should be, settled by
this Court). The following cases will demonstrate why
this Honorable Court should grant this Petition for
Writ of Certiorari.

The United States Court of Appeals for the Tenth
Circuit had occasion to analyze the instant issue in the
case of United States v. Carloss, 818 F.3d 988 (10th Cir.
2016). This case is swiftly becoming one of the preemi-
nent cases in this area of the law, in large part, because
of the poignant dissent authored by Supreme Court
Justice Neil Gorsuch. See generally Carloss, at 1015
("... I just do not see the case for struggling so might-
ily to save the government’s cause with arguments of
our own devise - especially when what arguments we
are able to muster suffer so many problems of their
own and the benefits of exposing them to at least a
modest encounter with the adversarial process seem
too obvious.") (Gorsuch, J., dissenting). The analysis of
this case is substantially similar to the underlying case
that serves as the basis for this Petition.

In Carloss, law enforcement agents received a tip
that the defendant was in possession of a weapon and
selling methamphetamine out of his home. Carloss, at
990. Upon receiving this information, the officers went
to the defendant’s home to conduct a routine knock and
talk. Id. When the officers arrived, "[t]here was no evi-
dence of any fence or other enclosure around the house
or yard, but there were several ’No Trespassing’ signs
placed in the yard and on the front door." Carloss, at
990; Compare State v. Christensen, 517 S.W.3d at 67
("The Defendant stated that the property was posted
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with four or five [No Trespassing] signs"). The officers
then ignored the signs and approached the residence
to conduct the above-referenced knock and talk. Car-
loss, at 990. The defendant eventually met the officers,
and allowed them into the residence. Id. at 991. While
inside, the officers observed drug paraphernalia within
the house, and returned later to execute a search war-
rant. Id. The defendant ultimately entered a condi-
tional guilty plea which led to the appeal heard by the
Tenth Circuit. Id.

The issue on appeal became whether "the search
of his home.., was illegal because the officers got the
warrant based on information that they obtained in vi-
olation of the Fourth Amendment when they tres-
passed onto the curtilage of his home - the front porch
- to knock on the front door, seeking to speak with
him." Carloss, at 992; Compare State v. Christensen,
517 S.W.3d at 65. In response, the court in Carloss
found that "the presence of a ’No Trespassing’ sign is
not alone sufficient to convey to an objective officer, or
member of the public, that he cannot go to the front
door and knock. Such signs, by themselves, do not have
the talismanic quality [the defendant] attributes to
them." Carloss, at 995 (citing Davis v. City of Milwau-
kee, No. 13-CV-982-JPS, 2015 U.S. Dist. LEXIS 111054,
at "13 (E.D. Wis. Aug. 21, 2015)). The Tenth Circuit rea-
soned that the signs "would not have conveyed to an
objective officer, or member of the public, that he could
not walk up to the porch and knock on the front door
and attempt to contact the occupants." Id.
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This reasoning was called into question by Justice

Gorsuch in his dissent. Carloss, at 1010 (Gorsuch, J.)
(" [S] everal courts have already specifically held (in
conflict with our decision today) that No Trespassing
signs like those at issue here can revoke the implied
license to enter the curtilage when it comes to lay vis-
itors and police officers alike."). Nonetheless, the ma-
jority opinion controls and stands for the proposition
that a No Trespassing sign will not revoke the implied
license to encroach upon property.

District courts in the Ninth Circuit take the con-
trasting approach.2 Specifically, the United States Dis-
trict Court for the Southern District of California held
that the presence of No Trespassing signs, in and of
themselves, are sufficient to revoke the public’s im-
plied license to enter property. Bush v. Cnty. of San
Diego, 2016 U.S. Dist. LEXIS 143517 (S.D. Cal. 2016).
In that case, the plaintiff sued the defendant under a
five-count complaint that included claims for unrea-
sonable searches, seizures, and trespass. The disputed
facts showed that the defendants (law enforcement of-
ricers) entered onto the plaintiff’s curtilage to conduct

2 The United States Court of Appeals for the Ninth Circuit
has held that "express orders from the person in possession [of
property] against any possible trespass" will defeat the knock and
talk exception. Davis v. United States, 327 F.2d 301 (9th Cir. 1964).
The rule of law promulgated in this case is directly on point with
the issues of the instant Petition. However, the case will not be
analyzed in depth because it lacks the specific presence of a "No
Trespassing" sign. Nonetheless, a "No Trespassing" sign is con-
sistent with any express order contemplated by the court, which
would tend to invalidate warrantless knock and talks.
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a knock and talk despite the presence of a No Trespass-
ing sign, a "Beware of Dog" sign, and a chain link fence
with barbed wire at the top. Bush, at *2-3. The issue
arose when the officers opened the closed gate, ap-
proached the home, and knocked on the front window.
Id. The officers’ actions culminated in the killing of the
plaintiff’s dog, and the above-referenced lawsuit. In its
ensuing Opinion, the court recognized that, as a gen-
eral matter, "features of a property can give rise to an
implied license to allow a visitor (whether law enforce-
ment or not) to enter the curtilage." Id. at *11. How-
ever,

No reasonable person could have stood at the
front gate, in plain view of such signage, and
concluded they had an implied invitation to
enter. The "NO TRESPASSING" sign alone ex-
plicitly communicates that no such invitation
exists. The knock and talk exception therefore
cannot justify the deputies’ entry upon the
property.

Id. (emphasis added). The holding in this case is in
stark contrast with that of the Tenth Circuit Court of
Appeals. This case stands for the proposition that a "No
Trespassing" sign, in and of itself, is sufficient to re-
voke the implied license.

The United States Court of Appeals for the Sixth
Circuit had an opportunity to analyze this issue in
United States v. Hopper, 58 Fed. Appx. 619 (6th Cir.
2003). Specifically, the court affirmed the appellant’s
drug trafficking convictions over objections premised,
in part, on the police’s illegal trespass. Hopper, at 621.
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The facts of Hopper showed, in relevant part, that the
officers drove past three No Trespassing signs to con-
duct a knock and talk. Id. This investigation ultimately
culminated in the discovery of drug paraphernalia
used in cultivating marijuana, and the appellants
eventual conviction for multiple drug offenses. The
Hopper court reached its conclusion because "the police
did not violate Appellant’s Fourth Amendment rights
with respect to his curtilage." Hopper, at 623. The court
reasoned that:

The "No Trespassing" signs ... were within
visual distance of the [Appellant’s] home. Ap-
pellants home, however, was not enclosed.
Further, Appellant makes no argument that
the area where the "No Trespassing" signs
were posted was put to any special use. Fourth
and finally, Appellant took no special meas-
ures to protect the area from open observa-
tion.

Id. at 624 (emphasis added). Accordingly, whether the
property was enclosed seems to be the dispositive issue
for the Sixth Circuit. In making its ruling, the Court
held that knock and talks are constitutionally permis-
sible despite several "No Trespassing" signs near the
driveway of the property.

The several approaches to this issue referenced
above evidence the need for the United States Su-
preme Court to settle this longstanding and nuanced
issue. Accordingly, Petitioner prays to this Honorable
Court to grant its Petition for Writ of Certiorari on this
basis pursuant to Supreme Court Rule 10(a) & (c).
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III. THIS CASE PRESENTS AN IDEAL OP-
PORTUNITY FOR THE UNITED STATES
SUPREME COURT TO SETTLE A FRAC-
TURED AND INCONSISTENT AREA OF
CONSTITUTIONAL JURISPRUDENCE.

The instant case presents this Honorable Court
with an opportunity to settle an increasingly variant
area of law that is gaining traction at national3 and lo-
cal4 levels alike. The federal question at issue is
properly summarized as whether a private citizen can
revoke a law enforcement officer’s implied license to

enter onto private property to conduct a colloquially
termed knock and talk. The answer to this oft-recur-
ring inquiry can only be answered by two anticlimactic
responses: "maybe" or "it depends." The aforemen-
tioned split of authority between state and federal
courts renders these non-committal responses as the
only appropriate answers, which, unsurprisingly, turn
on the jurisdiction in question. Christensen provides
the court with an ideal vehicle to reconcile a complex
and disjointed area of law. The analyses provided by
Chief Justice Jeffrey Bivins, authoring the majority

30rin Kerr, The Fourth Amendment and "no trespassing"

signs, The Washington Post, available at https://www.washington
post.com/news/volokh-conspiracy/wp/2017/04/12/the-fourth-amendment-
and-no-trespassing-signs/?.utm_term=.ce09e15f0760 (Apr. 12, 2017).

4 Stephen Elliot, The Tennessee Supreme Court Keeps Revers-

ing Itself, and Criminal Defense Attorneys Are Worried, The Nash-
ville Scene, available at http’~hvww.nashvillescene.comJnews/features/
article/20857900/the-termessee-supreme-court-keeps-reversing-itself-
and-criminal-defense-attorneys-are-worried (Apr. 13, 2017).
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opinion, and Justice Sharon Lee, authoring the dis-
senting opinion, are a microcosm of the growing ten-
sion between numerous jurisdictions. The record of the
case is well-developed and the issues are compelling.

In the instant case, Petitioner takes a position in
line with several state and federal courts, i.e., that a
"No Trespassing" sign should be sufficient to revoke
the public’s implied license to enter property. There-
fore, the law enforcement officers in the case-at-bar vi-
olated Petitioner’s reasonable expectation of privacy by
entering onto his property and curtilage after ignoring
multiple posted No Trespassing signs. Petitioner relies
on several of the above-referenced cases in support of
this contention. Additionally, the artful words of dis-
senting Justice Sharon Lee strike particular accord
with Petitioner’s argument:

Today, the Court holds that the posting of mul-
tiple "No Trespassing" signs is not enough to
protect our constitutional rights against a
warrantless search and that it may take "a
fence and a closed gate that physically block
access to the front door of a house" to revoke
the implied license to enter the land around a
residence.

I disagree that we must barricade our homes
with a fence and a closed gate, and perhaps
even a locked gate, to protect our constitu-
tional rights against warrantless searches.
This option is rarely convenient, affordable,
practical, or even possible. Revocation of im-
plied consent to enter one’s property should be
available to all - not just to those citizens who
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can afford to erect a fence and a gate and live
in an area where this form of barricade is pos-
sible .... By ignoring that "No Trespassing"
signs, the officers physically intruded into [Pe-
titioner’s] constitutionally protected area and
violated his reasonable expectation of privacy.

Christensen, at 79 (emphasis added). This language is
of particular interest because it takes the approach Pe-
titioner advances, and it is analogous to the opinions
of relevant state and federal courts on this issue.

In the instant case, it is undisputed that Petitioner
is a man of modest means. Moreover, his property con-
sists of more than three acres of land. The Majority’s
insistence that it may take "a fence and a closed gate
that physically block access to the front door of a
house" cannot comport with protections of the Fourth
Amendment, which were intended to apply to individ-
uals regardless of wealth. In effect, this holding stands
as its own figurative barrier to Fourth Amendment
protection when an individual cannot afford their own
physical barriers. Absent Supreme Court involvement,
this holding leads to the exploitation of poor citizens
and stands for the proposition that some Americans,
regardless of their intent, do not deserve to be pro-
tected by the Fourth Amendment.

Additionally, the Majority in Christensen asserts
that a "No Trespassing" sign, in plain view to all en-
trants, is insufficient to unambiguously convey to a
reasonable person that entry onto his property is for-
bidden. See Christensen, at 78.
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Even if the Defendant had an actual, subjec-
tive expectation that his signs would keep all
persons from entering his property under all
circumstances, a reasonable member of soci-
ety would not view that expectation as reason-
able and justifiable. Rather, a reasonable
member of society would view the Defendant’s
"No Trespassing" signs as simply forbidding
any unauthorized or illegitimate entry onto
his property.

To this point, Petitioner argues that the Majority
has misunderstood what society- and indeed other ju-
risdictions - recognize as a self-evident truth, i.e., that
a simple "No Trespassing" sign is sufficient to create a
reasonable expectation of privacy on an individual’s
property. See Carloss, at 1011 ("[Y]ou can’t help but
wonder if millions of homeowners (and solicitors)
might be surprised to learn that even a long line of
clearly posted No Trespassing signs are insufficient to
revoke the implied license to enter a home’s curtilage
- that No Trespassing signs have become little more
than lawn art.") (Gorsuch, J., dissenting). Petitioner
also contends that the "No Trespassing" signs at issue
are not as ambiguous as the Majority contemplates.
See Christensen, at 80 ("A person need not have a law
degree or an understanding of the various legal nu-
ances of ’trespass’ discussed by the Court to know that
these signs meant visitors were not welcome."). These
arguments, taken together, reflect the profound con-
cerns that proliferate contemporary court systems at
both federal and state levels. The arguments advanced
by each party are analogous to arguments advanced by
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parties across this nation. Direction from the United
States Supreme Court is overdue and clearly war-
ranted. For these reasons, Petitioner prays to this Hon-
orable Court to grant certiorari to settle such a
fractured area of law.

CONCLUSION

This Petition for Writ of Certiorari to the Supreme
Court of the United States should be granted for the
foregoing reasons.
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